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1. PURPOSE OF REQUEST FOR PROPOSALS

The purpose of this Request for Proposals (RFP) is to select a Proposer to perform the Project
services and to design and construct the Project, as further described in this RFP. SCDOT
desires that this Project be designed and constructed in a very efficient and timely manner. The
proposed Project services are hereinafter referred to as the “Project”. “Proposer,” as used here,
includes a firm or firms, consortia, partnerships, limited liability company, sole proprietorship,
joint ventures, and other legal entities that has been short-listed and provided the opportunity
by South Carolina Department of Transportation (SCDOT) to submit a Proposal in response
to this RFP. Partnerships, corporations, limited liability companies (LLC), joint ventures, or
other joint entities are collectively referred to herein as joint ventures. The Proposer shall
become the Contractor if awarded the Contract.

It is not the intention of SCDOT to receive complete detailed Project analysis and design prior
to the selection of a Proposer and the later execution of the Contract. Rather, the response to
this RFP shall provide sufficient information to be evaluated by SCDOT to determine if the
Proposal is in accordance with the specified process and criteria. The Proposal shall be specific
enough on assumptions used in its preparation so as to provide the basis for finalizing the
Contract.

2. PROJECT OVERVIEW
2.1 Project Description

The Project consists of all work necessary to complete the design and reconstruction of
new interchanges at [-20 with 1-26, 1-26 with I-126, St. Andrews Road (S-36) with 1-26,
and Bush River Road (S-273) with 1-20 and associated interstate widening and ramp
construction in Richland and Lexington Counties. Work will include design and
construction of interstate widening, interchange ramps, collector-distributor roads,
crossing routes, frontage roads, side roads, highway bridges, riverine bridges, railroad
bridges, retaining walls, noise barrier wall, and related roadway appurtenances. The
Project also includes coordination, design, and relocation of wet and dry utilities.

SCDOT intends to enter into a contract for services as detailed in the Agreement and
Agreement Exhibits. The Proposer shall be responsible for meeting all Project
requirements, specifications, and other applicable criteria as set forth in the
“Agreement, Technical Provisions and Technical Provisions Attachments”. Technical
Provisions Attachments are located on the SCDOT Design-Build website at
https://www.scdot.org/business/carolina-crossroads-phase3.aspx.

2.2 Project Goals
It is the intent of SCDOT to achieve the following goals and objectives for this project.

* Improve corridor mobility and enhance traffic operations by reducing
traffic congestion while accommodating future traffic needs
* Improve freight mobility within the corridor
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* Improve travel times and vehicular safety within the corridor

* Improve system linkages (bicycle, pedestrian, and transit mobility)

* Reducing or eliminating vehicular weaving segments, lengthening of
merge sections, separating system-to-system traffic flows and
improving interchange ramp termini geometry

* Minimization of environmental impacts, including impacts to Waters
of the US

* Minimization of impacts to the traveling public during construction

* Completion of the project on original contract schedule and budget

* Use of quality construction methods to produce durable structures
with enhanced service life.

2.3 Project Information

Project Information, containing electronic files applicable to the Project, is posted on the
SCDOT Design-Build website. The Project Information Package will include
information describing the work performed or obtained by SCDOT prior to entering into
the Contract. The Project Information Package may contain additional information not
provided at the RFQ stage. The Project Information Package, which is posted on the
SCDOT Design-Build website, is for information only and is not part of the Contract.
SCDOT makes no representations or warranties regarding the reliability or accuracy of
the information contained therein and Proposers assume the risk in using this
information. Any available existing roadway plans can be obtained from the SCDOT
Design-Build website at https://www.scdot.org/business/design-build.aspx.  Any
available existing bridge plans will be provided to the short-listed Proposers via upload
to a secured ProjectWise folder.

Proposers are encouraged to review all available information in the Project Information
Package, visit the Project site, and make any additional subsurface explorations or soil
tests that the Proposer may desire for purposes of preparing the Proposal. Any
information contained in Project Information Package is for information only, is not part
of the contract and SCDOT makes no representation or warranties regarding such
information. The Proposer shall obtain any permits or permissions required prior to any
additional subsurface exploration. The Proposer shall obtain permission from any
landowner prior to entering private property. The Proposer shall obtain encroachment
permits for any investigations within the right of way.

2.4 SCDOT Point of Contact

Mr. Nick Pizzuti is the Primary point of contact (POC) and addressee for receiving all
communications about the Project with copies to Mr. Brian Gambrell, Alternate #1 POC,
and Mr. Brian Klauk, Alternate #2 POC. The Alternate POCs have been identified in the
event of the unavailability of the Primary POC but are not intended to be substitutes for
the Primary POC. No contact is allowed with any SCDOT personnel concerning this
Project except for questions of an administrative nature or as expressly permitted under
this RFP, in either case that shall be submitted in writing to the attention of the Primary
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SCDOT POC (email is acceptable) with a copy to the Alternate POCs. This restriction is
in effect until the earliest of Contract award, termination of this procurement, or such
other time as identified by SCDOT to the short-listed Proposers in writing. Any Proposer
engaging in prohibited communications may be disqualified at the sole discretion of
SCDOT. Written inquiries from the Proposer’s POC (as identified in the Proposer’s
SOQ) shall be sent to:

Mail Delivery: Mr. Nick Pizzuti
Mr. Brian Gambrell; Mr. Brian Klauk
Office of Professional Services Contracting
South Carolina Department of Transportation
955 Park Street, Room 128
Columbia, South Carolina 29202-0191

E-mail: PizzutiNC@scdot.org

GambrellBC@scdot.org; KlaukBD@scdot.org

2.5 RFP Committal

The submittal of a Proposal in response to this RFP shall constitute the Proposer’s
agreement to enter into the Contract with SCDOT for the completion of the Project under
the terms set forth in the Agreement, Agreement Exhibits, the
Technical Provisions and Technical Provisions Attachments. The Technical Provisions
Attachments are located on the SCDOT Design-Build website as “Technical Provisions
Attachments”.

2.6 NEPA Document/Permit

A combined Final Environmental Impact Statement (FEIS) / Record of Decision (ROD)
was approved for Carolina Crossroads Project by the Federal Highway Administration
(FHWA) on May 2, 2019. The FEIS/ROD has been re-evaluated as the project has
advanced through the construction and right-of-way acquisition. The Proposer shall be
responsible for complying with the NEPA determinations and all environmental
commitments.

2.7 Interchange Modification Report

The Interchange Modification Report (IMR) for the Project was approved by FHWA on
June 4, 2019 and is provided in the Technical Provisions Attachments. A single approved
IMR, in accordance with FHWA, will be provided for the System-to-System
Interchanges (I-20 and 1-26), (I-26 and 1-126) and their adjacent interchanges including
I-20 and Bush River Road, I-20 and Broad River Road, I-26 and Bush River, I-126 and
Colonial Life Blvd., I-26 and St. Andrews, and 1-26 and Piney Grove Road. The IMR
documents will be provided on the SCDOT Design-Build website in advance of the Final
RFP. The traffic analysis documented in the IMR was completed with the Transmodeler
4.0 (Build 6275) software. The IMR analysis has been updated to include changes made
since the approval of the IMR, and the updated results have been accepted by SCDOT
and will be documented and accepted by SCDOT in the Final RFP. The electronic files
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associated with the IMR analysis will also be provided on the SCDOT Design-Build
website in advance of the Final RFP. If a Proposer’s design, through an approved ATC
only, deviates from the design documented in the Final RFP, the proposer is fully
responsible for justifying these changes and obtaining SCDOT/FHWA approval. If a
revision to the IMR is required based on the design deviation, then the original IMR
software version 4.0, build 6275 shall be used in the justification.

2.8 Schedule

Contract time requirements are included in Agreement Article 7. The last allowable date
for Substantial Completion of the Project shall be NTP1 plus 1,825 calendar days.

2.9 Programmed Project Funding

SCDOT has programmed a total of $1,056,100,000 for the Project excluding SCDOT’s
internal costs.

3. GENERAL INSTRUCTIONS
3.1 Design-Build Selection Method

For this Project, SCDOT chose the two-phased selection method. Phase 1, which
identified a short-list of qualified Proposers, is complete.

In Phase 2, SCDOT invites each of the short-listed Proposers to submit their Proposals
for completion of the Project. After evaluation of the Proposals, SCDOT plans to award
and execute the Contract with a single Contractor. A general overview of Phase 2
includes, but is not limited to, the following steps:

1. SCDOT releases RFP for Industry Review

2. SCDOT accepts Non-confidential Questions and conducts Open-Forum Meeting
with Proposers to clarify/revise RFP

3. SCDOT releases Final RFP

4. Proposers submit Preliminary Alternative Technical Concepts (ATC), Traffic
Analysis Memorandum and Confidential Questions

5. SCDOT conducts Confidential One-on-One Meetings with Proposers to discuss
Preliminary ATCs, confidential questions and hold Traffic Analysis Memorandum
presentations

6.  SCDOT accepts Non-confidential Questions and conducts Open-Forum Meetings
with all Proposers, if necessary

7. Proposers submit Formal ATCs and any additional Confidential Questions
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& SCDOT conducts Confidential One-on-One Meetings with Proposers to discuss
Formal ATCs, Traffic Analysis Concepts, and additional Confidential Questions,
if necessary

9. SCDOT accepts Non-confidential Questions and conducts Open-Forum Meetings
with all Proposers, if necessary

10. SCDOT approves/disapproves Formal ATCs

1'1. Proposers submit Proposals

12. SCDOT evaluates Proposals

13. SCDOT conducts Bid Opening, recommends, and selects a Contractor

These steps will follow the Milestone Schedule in Section 8. SCDOT reserves the right
to make changes to the above steps and Milestone Schedule as appropriate to meet the
needs of the procurement process. The following paragraphs provide information
detailing various steps of the procurement.

3.2 RFP for Industry Review

The intent of distributing the RFP for Industry Review to the short-listed Proposers is to
identify and resolve conflicts, errors, mistakes, and/or ambiguities in the RFP, as well as
review risk and commercial terms to ensure maximum competition, competitive pricing,
and ultimately Project completion.

3.3 Non-Confidential Questions, Clarifications, and Open-Forum Meeting

Once the RFP for Industry Review is issued, the Proposers may submit non-confidential
questions and/or comments relating to the RFP. An Open-Forum Meeting with all
Proposers present will be held on the date provided in the Milestone Schedule to discuss
and edit the RFP for Industry Review. Non-confidential questions will be accepted via
electronic upload to ProjectWise on the dates provided in the Milestone Schedule.
Proposers shall submit their questions or comments using the Questions Submittal Form
which can be downloaded from the SCDOT Design-Build website under the SCDOT
Design-Build Standard Forms Section. Responses posed during the Open-Forum
Meeting will not be attributed to the submitting Proposer.

All Question Submittal Forms shall be named in accordance with the Design-Build File
Naming Conventions from the SCDOT Design-Build website under the Design-Build
Resources Section.

https://www.scdot.org/business/design-build.aspx

SCDOT reserves the right to accept or reject non-confidential questions received after
the milestone deadline. SCDOT will review all questions and/or requests for clarification
and, in its sole discretion, may incorporate the responses in the Final RFP. Prior to the
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Open-Forum Meeting, SCDOT will post on the SCDOT Design-Build website written
responses to the questions and request for clarifications received, without attribution to
the submitting Proposer. Any new questions or requests for clarification asked during
the Open-Forum Meeting shall be submitted to SCDOT in writing within 24 hours of the
meeting. SCDOT’s written responses to Proposers’ questions and request for
clarifications are for general information only, are non-binding, do not constitute legal or
other advice, are subject to change with succeeding questions, answers, or addendums,
do not amend or form part of the Final RFP, and SCDOT is under no obligation to address
responses in revisions to the Final RFP documents.

3.4 Final RFP

After completion of the Questions, Clarifications, and Open-Forum Meeting stage,
SCDOT may incorporate the Proposers’ comments into the RFP, and a Final RFP will
be issued. Items that are revised, inserted, or deleted will be highlighted in the Final RFP.
In addition to releasing a highlighted version of the Final RFP, SCDOT will also
concurrently release a clean version of the Final RFP where all revisions, insertions, and
deletions are not highlighted. It is this clean version of the Final RFP that will be utilized
if any future Addendums are required.

3.5 Confidential Risk Register and Conceptual ATC Meetings

SCDOT will offer a Confidential Risk Register and Conceptual/IMR ATC Meetings at
the request of the Proposers. Proposers shall request a meeting in writing (email is
acceptable) addressed to the SCDOT POC with a copy to the alternate POC by the time
specified in the milestone schedule for Proposers to request Confidential Meeting to
Discuss Risk Register, ATCs and IMR ATCs. SCDOT will reserve two hours of meeting
time on the date specified in the Milestone Schedule for each Proposer that requests a
meeting, and SCDOT will give time of day preference in the order that requests are
received. The purpose of this meeting is to provide an opportunity to confidentially
discuss items that the proposer and SCDOT consider high risk and discuss potential
mitigation and/or risk sharing strategies in advance of the release of the Final RFP. In
addition, Proposers may share conceptual ATC ideas with SCDOT prior to investment
of time and resources preparing Preliminary ATCs (See Section 3.87 for discussion on
ATCs). SCDOT may answer questions at the meeting orally. Oral responses are for
information only and are not binding. Nothing discussed at this meeting shall change the
requirements in the RFP; however, risks that are identified and determined by SCDOT
to be non-confidential, may result in revisions to the RFP requirements. Proposers may
bring additional information to the confidential meeting to support their preliminary ATC
or explain a potential risk item; however, no materials can be left with the SCDOT.

3.6 Additional Non-confidential Questions, Clarifications and Open-Forum Meetings

Once the Final RFP is issued, SCDOT will allow Proposers to submit additional non-
confidential questions or comments to point out mistakes or ambiguities in the RFP.
SCDOT will review all non-confidential questions and/or requests for clarification and,
in its sole discretion, may incorporate the responses in the RFP through an Addendum.
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SCDOT will respond in writing to the non-confidential questions and requests for
clarifications received. The written responses will be posted to the SCDOT Design-Build
website within 15 business days of the deadline for submittal of non-confidential
questions in the Milestone Schedule. If responses are provided, SCDOT may hold an
Open-Forum Meeting where all Proposers will be invited to attend. This meeting may
be conducted via conference call or other electronic means. A Proposers’ failure to attend
this meeting will not relieve the Proposer of the responsibility for estimating properly the
difficulty and cost of successfully performing the work, or for proceeding to successfully
perform the work without additional expense to SCDOT. SCDOT’s written responses to
Proposers’ questions and requests for clarifications are for general information only, are
non-binding, do not constitute legal or other advice, are subject to change with
succeeding questions, answers, or addendums, do not amend or form part of the Final
RFP, and SCDOT is under no obligation to address responses in revisions to the Final
RFP documents.

Non-confidential questions will be accepted via electronic upload to ProjectWise on the
dates provided in the Milestone Schedule. Written questions submitted outside of these
dates may not be accepted. If deemed necessary by SCDOT, Open-Forum Meetings will
be held within 15 business days of the non-confidential questions Milestone Schedule
deadline. Any new questions or requests for clarification asked during the Open-Forum
Meeting shall be submitted to SCDOT in writing within 24 hours of the meeting.
Proposers must use the Question Submittal Form that is provided on the SCDOT Design-
Build website under the SCDOT Design-Build Standard Forms Section.

https://www.scdot.org/business/design-build.aspx.

3.7 Confidential Questions

Once the Final RFP is issued, SCDOT will allow Proposers to submit confidential
questions to provide the Proposer an opportunity to confidentially discuss the contents of
its Proposal with SCDOT personnel. Confidential questions will be accepted via
electronic upload to ProjectWise on the dates identified in the Milestone Schedule.
Written questions submitted outside of these dates may not be accepted.

SCDOT will determine, in its sole discretion, if confidential questions submitted are
considered confidential. If submitted confidential questions are determined to be of non-
confidential nature or identify an error or omission in the RFP, SCDOT, if it deems
appropriate, in its sole discretion, may incorporate them in the RFP through an
Addendum. If submitted confidential questions are determined to be of non-confidential
nature or if non-confidential questions are asked during any confidential meeting,
SCDOT will not respond and the Proposer may resubmit in accordance with Section 3.65.

SCDOT will provide written responses to the submitted confidential questions prior to
the Confidential Preliminary ATC Meeting and/or any Confidential One-on-One Formal
ATC Meetings. SCDOT’s written responses to Proposers’ questions are for general
information only, are non-binding, do not constitute legal or other advice, are subject to
change with succeeding questions, answers, or addendums, do not amend or form part of
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the Final RFP, and SCDOT is under no obligation to address responses in revisions to
the Final RFP documents. Written responses to confidential questions raised during the
meeting may be provided if deemed necessary; however, such questions and responses
will be identified and narrowly tailored. No oral discussions during the Confidential
Preliminary ATC Meeting and/or any Confidential One-on-One Formal ATC Meetings
shall be binding on SCDOT.

Confidential questions received on the dates prior to the Confidential Preliminary ATC
Meetings with Proposers may be discussed at that meeting. For confidential questions
received on the allowable date(s) after the Confidential Preliminary ATC Meeting,
written responses will be provided prior to a Confidential One-on-One Questions
Meeting/conference call which may be held within 10 business days following receipt of
the confidential questions or as determined necessary by the SCDOT POC. Proposers
must use the Question Submittal Form that is provided on the SCDOT Design-Build
website under the SCDOT Design-Build Standard Forms page.

https://www.scdot.org/business/design-build.aspx.

The intent of SCDOT is to maintain confidentiality of the one-on-one meetings.
However, SCDOT reserves the right to disclose to all Proposers any issues raised during
the one-on-on meetings, except to the extent that SCDOT determines, in its sole
discretion, such disclosure would reveal confidential or proprietary information.

3.8 Preliminary Alternative Technical Concepts

An ATC is a confidential request by a Proposer to modify a contract requirement,
specifically for that Proposer, prior to the Proposal due date. Requests for contract
modifications that may qualify as ATC’s may include, but not be limited to, changes in
design criteria, changes in alignments or location of facilities, changes to review and
submittal processes, change in material or structure types, change in interchange type,
etc. The ATC process provides an opportunity for Proposals to promote innovation,
reduce project costs, reduce project duration, find the best solutions, and to maintain
flexibility in the procurement process. ATCs are evaluated by SCDOT within the
deadline set forth in the Milestone Schedule. In order to be approved, an ATC must be
deemed, in SCDOT’s sole discretion, to provide a Project that is equal or better in quality
or effect on an overall basis than the Project would be without the proposed ATC.
Concepts that simply delete or reduce scope, require or are premised upon an addition of
a separate SCDOT project (or expand the Project’s scope), lower performance
requirements, or lower standards, are not eligible for consideration as ATCs. Changes to
the Basic Configuration may be allowed by SCDOT through an approved ATC(s).
Additionally, an ATC will not be considered for any design change that ultimately
requires additional relocations within any documented environmental justice
communities (from the FEIS/ROD and documented re-evaluations) outside of those
relocated by SCDOT per the Schematic Design. SCDOT reserves the right, in its sole
discretion, to reject any ATC. No ATC shall be included in the Proposal unless approved
by SCDOT in writing prior to the SCDOT’s Final Determination for Formal ATCs date
on the Milestone Schedule.
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As the environmental determination has been made for this Project, the following shall
be used during the development of proposals and ATCs:

a.

b.

Concepts which violate environmental commitments require submittal and
approval of an ATC to be eligible for implementation.

Proposer’s Schematic Design contained within the Schematic Right of Way for
the Project and that do not increase the environmental impacts are permissible
without the submission of an ATC, provided all other RFP (including
Contractual) requirements are met;

Proposer’s Schematic Design contained within the Schematic Right of Way for
the Project but increase the environmental impacts require submittal and approval
of an ATC to be eligible for implementation;

Proposer’s Schematic Design that requires right-of-way outside of the Schematic
Right-of-Way will require submittal and approval of an ATC to be eligible for
implementation.

As the Interchange Modification Report (IMR) has been approved by SCDOT and
FHWA for this Project:

a.

b.

Project ID P039720

Any design that modifies an interchange configuration, requires the submittal and
approval of an ATC to be eligible for implementation.

Changes to interstate access (with or without a change in interchange type)
compared to the design in the IMR requires the submittal and approval of an ATC
to be eligible for implementation.

IMR ATCs will include additional meetings with SCDOT and require additional
information to be submitted as described in this Section 3.8 as well as Sections
3.9 and 3.10.

Submittal of Preliminary ATCs

Preliminary concepts are intended to be an informal inquiry by the Proposer to
explore a concept and a quick method by SCDOT to review and comment on
potential development of ATCs prior to investment of time and resources by the
Proposer. Preliminary concepts shall present a description, deviations, and a
range of costs (savings, additional costs), as further described in Section 3.9.1.
Other items identified in Section 3.9.1 can be provided but are not required. The
amount of information provided shall be constrained to the boxes provided in the
Preliminary ATC Submittal Form, which may be downloaded from the SCDOT
Design-Build website under the SCDOT Design-Build “Standard Forms” page.
Each Preliminary ATC must be one concept. No multi-options concepts are
allowed, i.e. each option is a Preliminary ATC. SCDOT will allow one single
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tabloid sized attachment (117 x 17”) for detailed drawings or sketches.
Submission of preliminary concepts does not change or extend the submission
deadline of Formal ATCs. IMR PATCs will require additional information to be
submitted; see Section 3.10.5.

Proposers shall be limited to three package(s) of preliminary concepts and the
total number of preliminary concepts is not limited. The proposer shall rank their
Preliminary ATCs in order of importance or priority on the Preliminary ATC
Submittal Form.

All Preliminary ATCs shall be submitted electronically by uploading to the 01
ATC folder in ProjectWise. Each Preliminary ATC Submittal Form and
supporting information shall be combined in one PDF file per ATC that will be
uploaded to ProjectWise. Each IMR PATC shall be submitted as an individual
zip file per PATC. When uploading to ProjectWise, the Proposer shall enter
appropriate attributes for each document in the ProjectWise Client upload wizard.
The web version of ProjectWise does not support ATC attribute uploads. The
document will not upload without entering the required attribute information.

https://www.scdot.org/business/design-build.aspx.

The Proposer shall submit Preliminary ATCs for review in accordance with the
Milestone Schedule.

Confidential Preliminary ATC Meeting

SCDOT will offer Confidential Preliminary ATC Meetings and Traffic and
Interchange Meetings at the request of the Proposers. Proposers shall request a
meeting in writing (email is acceptable) addressed to the SCDOT POC with a
copy to the alternate POC by the time specified in the Milestones Schedule.
SCDOT will reserve two hours of meeting time for each Proposer that requests a
meeting, and SCDOT will give time of day preference in the order that requests
are received. The purpose of this meeting is to provide an opportunity to
confidentially discuss the preliminary ATCs and questions. Prior to the meeting,
SCDOT will provide a tentative response on each Preliminary ATC. SCDOT
will identify those preliminary ATCs that require additional information, which
will have priority in the meeting. SCDOT may answer questions at the meeting
orally. Oral responses are for information only and are not binding. Nothing
discussed at this meeting shall change the requirements in the RFP. Proposers
may bring additional information to the confidential meeting to support their
preliminary ATC.

Responses to Preliminary ATCs

SCDOT will provide a response to the Proposer in accordance with the Milestone
Schedule. SCDOT responses will be “Favorable,” “Not Favorable,”
“Addendum,” or “Not an ATC.” If additional clarification is needed after the
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Preliminary ATC Meeting, Proposers are responsible for sending the clarification
as soon as possible so that SCDOT has an opportunity to assess the concepts
before providing a response in accordance with the Milestone Schedule. A
favorable response by SCDOT in no way guarantees that the concept will become
an approved Formal ATC. The favorable response may be subject to conditions
and comments may be provided by SCDOT for IMR PATCs.

3.9 Formal Alternative Technical Concepts

391
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Submittal of Formal ATCs

Each Formal ATC submittal shall include the following.

Sequential number: Each ATC shall be numbered sequentially
identifying the submitting Proposer. No multi-option submissions are
allowed. (i.e., each option is itself an ATC)

Description: A detailed description and schematic drawings of the
configuration of the ATC or other appropriate descriptive information
(including, if appropriate, specifications, construction tolerances,
special provisions, proposed bridge types, product details, and a traffic
operational analysis). Drawings shall clearly indicate what is
specifically proposed for this project. Samples/Examples from other
projects may be used but specific commitments shall be identified for
this project (i.e. member sizes, material requirements, etc.
Specification and special provisions shall be supplied if the ATC
covers materials, products, etc. not commonly used by SCDOT and
not covered in the RFP package or references. Traffic Analysis shall
provide adequate information to clearly demonstrate the impacts of
the Proposal on the Project and shall contain summaries where
appropriate to aid in review.

Usage: Locations where and an explanation of how the ATC would
be used on the Project.

Deviations: Clearly identify the sections and page numbers in the
RFP which is deviated and requires submission of an ATC. Include
an explanation of the nature of the proposed deviation and a request
for approval of such deviations or a determination that the ATC is
consistent with the requirements of the RFP. If consistent with the
RFP, please provide the sections and page numbers in the RFP which
address the concept.

Justification: Justify use of the ATC and why the deviations from the
requirements of the RFP should be allowed.

Schedule: Proposed changes to the Project schedule if applicable. If
early delivery is proposed, Proposer shall clearly define any proposed
liquidated damages or effect to the Contract if the early date is not
met.
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* Impacts: Identify potential impacts on vehicular traffic, safety,
community, utilities, right of way, and the environment.

* History: A detailed description of other projects where the ATC has
been used under comparable circumstances, the success of such usage,
and names and telephone numbers of project owners that can confirm
such statements.

* Risks: A description of added risks to SCDOT and other
persons/entity associated with implementing the ATC.

* Costs: An estimate of the impact of the ATC on the Proposal Price
and the ATC implementation costs to SCDOT, FHWA, Contractor, or
other person during construction, maintenance and operations.

*  Quality: A description of how the ATC is equal or better in quality
and performance than the requirements of the RFP.

* Operations & Maintenance: Any changes in operation or
maintenance requirements associated with the ATC.

The technical response to each item outlined above shall be provided in the
Formal ATC Submittal Form, which can be downloaded from the SCDOT
Design-Build website under the SCDOT Design-Build Standard Forms section.
Text submissions shall be limited to the form and shall not be provided as
attachments.  Only drawing details, plan sheets, charts, tables, graphs,
specifications, special provisions, manufacturer data sheets, and supporting
reports/analyses can be provided as an attachment to the Formal ATC Submittal
Form. See Section 3.10.98 for specific requirements for IMR ATCs. Traffic
analysis in accordance with TP 680 shall be included for maintenance of traffic
plans that reduce capacity during lane closure prohibitions, include extended lane
closures or extended ramp closures.

A maximum number of 62 Formal ATCs may be submitted to SCDOT by the
Proposer for consideration. For IMR FATCs see section 3.10 for additional
information.

All Formal ATCs shall be submitted electronically by uploading to the 01 ATC
folder in ProjectWise. Each Formal ATC Submittal Form and supporting
information shall be combined in one PDF file per ATC that will be uploaded to
ProjectWise. Each IMR FATC shall be submitted as an individual zip file per
FATC. When uploading to ProjectWise, the Proposer shall enter appropriate
attributes for each document in the ProjectWise Client upload wizard. The
Proposer shall not modify or populate the following fields within the wizard:
Substage, Authorization Year, Implemented in Technical Proposal, Implemented
in Project, or Successful Proposer. The web version of ProjectWise does not
support ATC attribute uploads. The document will not upload without entering
the required attribute information.

https://www.scdot.org/business/design-build.aspx.
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The Proposer shall submit Formal ATCs in accordance with the Milestone
schedule. The Proposer may submit up to three packages of FATCs. All
information being exchanged between Proposers and SCDOT shall occur by the
specific time shown in the Milestone Schedule, unless otherwise directed by the
SCDOT POC.

Review of Formal ATCs

Review of formal ATCs shall be in accordance with the information and
Milestone Schedule provided herein.

a.

Initial Review: Upon completion of the initial review, SCDOT will make a
final determination in accordance with Section 3.9.3, request more
information, or provide a conditional response.

More Information Needed: SCDOT may submit written questions to the
Proposer as outlined in the Milestone Schedule, and/or request a one-on-one
meeting in order to better understand the details of the formal ATC. In
addition, for questions related to minor clarifications, SCDOT may submit
written questions to the Proposer anytime during the initial review or any
subsequent review. Proposers will then have the opportunity to resubmit
according to the Milestone Schedule.

One-on-One Meetings: Confidential One-on-One Formal ATC meeting(s)
may be scheduled to fully understand the details of any formal ATCs. These
meetings will be restricted to those persons involved in the review of the
formal ATC and limited to discussions of the Proposer’s formal ATC
approach and any outstanding confidential questions. The purpose of this
meeting is to discuss proposed changes, answer questions, and other relevant
issues. Oral responses are for information only and are not binding. Nothing
stated at any formal ATC meeting(s) will modify the RFP or Contract
Documents. SCDOT reserves the right to disclose to all Proposers any issues
raised during the ATC meeting(s) in an addendum. However, SCDOT will
not disclose any information pertaining to an individual Proposer’s ATCs or
other technical concepts to other Proposers. See Section 3.10 for information
regarding traffic and interchange meetings for IMR ATCs.

Conditional Response by SCDOT: If the SCDOT states a formal ATC is not
approved in its present form, it may be reconsidered for approval upon
satisfaction, in SCDOT’s sole discretion, of certain identified conditions that
must be met or certain clarifications or modifications that must be made by
Proposer. The Proposer shall not have the right to incorporate this formal
ATC into the Proposal unless and until the formal ATC has been resubmitted
in accordance with the Milestone Schedule, with the conditions, clarification
and modifications satisfied, and SCDOT has made a final determination.
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e. No Response from SCDOT: If the Proposer does not receive correspondence
from SCDOT in accordance with the Milestone Schedule, the formal ATC is
deemed rejected by SCDOT, unless written notification to extend this period
is given by SCDOT.

Final Determination of SCDOT

SCDOT will make one of the following written determinations with respect to
each properly submitted ATC:

a. The ATC is approved.
b. The ATC is not approved.

c. The submittal does not qualify as an ATC but appears eligible to be included
in the Proposal without an ATC (i.e., the concept appears to conform to the
RFP and to be consistent with other contract requirements).

d. The ATC is deemed to take advantage of an error or omission in the RFP, or
other documents incorporated into the contract by reference, the ATC will not
be considered, and the RFP will be revised to correct the error or omission.

e. More than one formal ATC has been received on the same topic and SCDOT
has elected to exercise its right to issue an addendum to the RFP to include
that topic.

Once an ATC has been approved, only the entire ATC is eligible for inclusion
into the Proposal. The inclusion of partial ATCs into a Proposal is not allowed,
unless the individual ATCs have received separate approval by SCDOT.

Each Proposer, by submittal of its Proposal, acknowledges that the opportunity
to submit ATCs was offered to all Proposers, and waives any right to object to
SCDOT’s determinations regarding acceptability of ATCs.

Incorporation into Proposal

A Proposer has the option to include any or all approved ATCs in its Proposal. If
SCDOT responded to an ATC by identifying conditions for approval, Proposer
may not incorporate such ATC into the Proposal unless all conditions have been
met. Copies of SCDOT’s ATC approvals, which shall include the ATC Summary
Form for each incorporated ATC, shall be included in the Technical Proposal
appendices. Proposals with or without ATCs will be evaluated against the same
technical evaluation factors set forth in the Evaluation of Proposals section, and
the inclusion of an ATC, including an ATC that provides added value or
innovation, may or may not receive a higher technical rating. SCDOT approval
of an ATC shall not be considered a guaranty that the Proposal incorporating the
ATC will be selected. SCDOT’s rejection of an ATC will not entitle the Proposer
to an extension of the Proposal submission deadline on the Milestone Schedule
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or claim for additional costs or delays, including development costs, loss of
anticipated profits, or increased material or labor costs. The Total Cost to
Complete shown in the Cost Proposal shall reflect any incorporated approved
ATCs. Except for incorporating approved ATCs, the Proposal may not otherwise
contain exceptions to or deviations from the requirements of the RFP.

Value Engineering

Any ATC approved for incorporation, but that is not incorporated into the
Proposal will not be considered a pre-approved value engineering change.

Abandonment of ATC by Proposer

If the approved ATC is abandoned by the Proposer, is unable to obtain required
approvals, is otherwise proved to be infeasible, or fails to be constructed for any
reason, the successful Proposer is obligated and required to complete the Project
utilizing the original RFP requirements at the awarded cost and shall be
responsible for any redesign costs.

Furthermore, if implementation of an ATC will require approval by a third party
(including any governmental entity or other permitting authority), and if any such
required third-party approval is not subsequently granted, then the Proposer must
comply with the requirements of the RFP.

SCDOT’s use of Concepts Contained in an ATC

SCDOT expressly reserves the right to adopt and use any ATC, approved or
disapproved, by the successful Proposer on this contract or other contracts
administered by SCDOT. By submitting a Proposal, all unsuccessful Proposers
acknowledge that upon acceptance of the designated stipend, all approved or
disapproved ATCs may be included in this contract or other contracts
administered by SCDOT and shall become the property of SCDOT without
restriction on use. Prior to contract execution, limited negotiations may be
conducted as necessary to incorporate the ideas and concepts from unsuccessful
Proposers, provided a stipend is accepted by the unsuccessful Proposer. After
execution of the Contract, all ATCs from Proposers who have accepted a stipend
will be subject to FOIA.

Uniform Proposer Obligations Relating to ATCs

The successful Proposer, in addition to performing all other requirements of the
Contract Documents, shall:

a. Obtain and pay the cost of obtaining all required approvals including
approvals required to implement any approved ATC(s) incorporated into the
Contract Documents;
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b. Obtain and pay the cost of obtaining any third-party approvals required to
implement any approved ATC(s) incorporated into the Contract Documents;

c. Unless otherwise noted in the Contract, be responsible for all costs and/or
delays of any nature associated with the implementation of any approved
ATC incorporated into the Contract Documents; and

d. Be solely responsible for reviewing the RFP and determining if the ATC
deviates from the revised requirements if SCDOT revises the RFP after a
formal ATC has been approved. The Proposer must submit a request for
approval of all additional variances required within five (5) business days of
receipt of the RFP addendum.

3.10 Proposed Interchange Modification Report Revisions via ATC

An Interchange Modification Report (IMR) for the project has been submitted by
SCDOT and approved by FHWA. It is SCDOT’s intent that design changes that require
an IMR revision will be submitted through the ATC process defined in Sections 3.8 and
3.9 with additional requirements as stated in this Section 3.10. It is SCDOT’s intent that
all Proposers will obtain an affirmative determination of safety, operations, and
engineering acceptability from FHWA by SCDOT’s Final Determination for Formal
ATCs date as shown in the Milestone Schedule. Upon award, the Contractor will be
required to coordinate with SCDOT to obtain approval of a revised IMR and NEPA re-
evaluation from FHWA. Approval of an ATC does not relieve Proposers from meeting
the requirements of the RFP.

3.10.1 First Confidential Traffic and Interchange Concept Meeting

SCDOT will offer Confidential Traffic and Interchange Concept Meetings at the
request of the Proposers. SCDOT will reserve two hours of meeting time for each
Proposer. The purpose of this meeting is that the Proposer can present and discuss
the traffic design and operations of conceptual interchange designs. SCDOT
Traffic Engineers will be available to discuss the traffic design aspects including
possible analysis requirements, operational concerns, and traffic design guidance.
This dialogue is completely advisory and non-binding and does not supplant or
replace any current or future design requirements. SCDOT responses are for
general information only, are non-binding, do not constitute legal or other advice,
and do not amend or form part of the Final RFP. Nothing discussed at this
meeting shall change the requirements of the Final RFP.

Proposers shall request a meeting in writing (email is acceptable) addressed to the
SCDOT POC with a copy to the alternate POC by the time specified in the
Milestones Schedule. SCDOT will give time of day preference in the order that
requests are received.

3.10.2 Second Confidential Traffic and Interchange Concept Meeting
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SCDOT will offer Confidential Traffic and Interchange Concept Meetings at the
request of the Proposers. SCDOT will reserve two hours of meeting time for each
Proposer. The purpose of this meeting is that Proposers can present and discuss
the traffic design and operations of conceptual interchange designs. These designs
may be different or revised from Traffic Meeting (Section 3.10.1). SCDOT
Traffic Engineers will be available to discuss the traffic design aspects and
continue dialogues from the previous meeting. Traffic Analysis requirements,
operational concerns, and traffic design guidance will be provided. This dialogue
is completely advisory and non-binding and does not supplant or replace any
current or future design requirements. The purpose of this meeting is to provide
the Proposers an opportunity to discuss with SCDOT confidential questions
related to traffic operations and potential interchange concepts prior to submittal
of the Preliminary Traffic Analysis results. SCDOT responses to questions raised
at this meeting are for information only, are non-binding, do not constitute legal
or other advice, and do not amend or form part of the Final RFP. Nothing
discussed at this meeting shall change the requirements of the Final RFP.

Proposers shall request this meeting in writing (email is acceptable) addressed to
the SCDOT POC with a copy to the alternate POC by the time specified in the
Milestones Schedule. Together with the meeting request, the Proposer may also
provide portions of their Traffic Analysis Results and supporting modeling files
for discussion purposes only during the meeting. Supporting files will be accepted
via electronic upload to ProjectWise in advance of the meeting. SCDOT will give
time of day preference in the order that requests are received.

Third Confidential Traffic and Interchange Concept Meeting

SCDOT will offer Confidential Traffic and Interchange Concept Meetings at the
request of the Proposers. This meeting will be a workshop format. SCDOT will
reserve three hours of meeting time for each Proposer. The purpose of this
workshop is to provide Proposers a forum to present and discuss the traffic design
and operations on conceptual interchange design in a workshop setting. SCDOT
Traffic Engineers will interact with the Proposers and provide feedback,
concerns, and guidance on the traffic aspects of the conceptual designs. Guidance
will be given on thresholds, criteria and requirement of the designs. Teams will
be able to discuss IMR ATC development. The workshop is advisory and
collaborative and does not supplant or replace any current of future design
requirement as set forth in the RFP.

SCDOT responses to questions raised at this meeting are for information only,
are non-binding, do not constitute legal or other advice, and do not amend or form
part of the Final RFP. Nothing discussed at this meeting shall change the
requirements of the Final RFP.

Proposers shall request a meeting in writing (email is acceptable) addressed to the
SCDOT POC with a copy to the alternate POC by the time specified in the
Milestones Schedule. Together with the meeting request, the Proposer may also
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provide portions of their Traffic Analysis Results and supporting modeling files
for discussion purposes only during the meeting. Supporting files will be accepted
via electronic upload to ProjectWise in advance of the meeting. SCDOT will give
time of day preference in the order that requests are received.

Fourth Confidential Traffic and Interchange Concept Meeting

SCDOT will conduct confidential meetings to allow the Proposers an opportunity
to present and discuss the traffic design and operations of their conceptual
interchange designs and to present and explain any aspect of their proposed IMR
PATC(s). SCDOT will reserve three hours of meeting time for each Proposer
between 8:00 AM — 11:00 AM and 1:00 PM — 4:00 PM. Proposers are
encouraged to demonstrate their traffic analysis or simulation results during the
meeting. Proposers should bring in their own computer if specialized software is
required for their demonstrations. SCDOT will provide up to two large monitors
with HDMI cables suitable for display to SCDOT and Proposer’s attendees.

SCDOT responses to questions raised at this meeting are for information only,
are non-binding, do not constitute legal or other advice, and do not amend or form
part of the Final RFP. Nothing discussed at this meeting shall change the
requirements of the Final RFP.

Proposers shall request a meeting in writing (email is acceptable) addressed to the
SCDOT POC with a copy to the alternate POC by the time specified in the
Milestones Schedule. Together with the meeting request, the Proposer may also
provide portions of their Traffic Analysis Results and supporting modeling files
for discussion purposes only during the meeting.  Supporting files will be
accepted via electronic upload to ProjectWise in advance of the meeting. SCDOT
will give time of day preference in the order that requests are received.

Submittal of Preliminary Interchange Concepts and Traffic Analysis Results

All IMR PATC:s shall include Traffic Analysis Results including narrative. The
preliminary Traffic Analysis Results will focus on providing updated traffic
results that match the IMR measures of effectiveness and level of detail. SCDOT
intends to review and comment on potential interchange concepts and traffic
results as part of the ATC process. Proposers will be allowed to present up to ten
concepts in this submittal. Each PATC shall contain a full traffic analysis and
results for the entire network including all interchanges that were evaluated in the
approved IMR. Each PATC shall contain roll plots for each concept (at 17’=200’
on 36” width x 8'), as well as tabular data summarizing the concepts’
performance, with associated narrative if changes are made from the Schematic
Design.

The Proposer shall submit their IMR PATC and supporting modeling files for
review in accordance with the process outlined in Section 3.8.1. The upload to
ProjectWise for IMR PATC:s shall include a single zip folder with each file name.
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Fifth Confidential Traffic and Interchange Concept Meeting and Presentation

SCDOT will conduct confidential meetings to allow the Proposers an opportunity
to present and explain any aspect of their IMR PATC(s). SCDOT will reserve one
day for each Proposer with a total of six hours of meeting time for each Proposer,
split between 8:00 AM — 11:00 AM and 1:00 PM — 4:00 PM. Proposers are
encouraged to demonstrate their traffic analysis or simulation results during the
meeting. Proposers should bring in their own computer if specialized software is
required for their demonstrations. SCDOT will provide up to two large monitors
with HDMI cables suitable for display to SCDOT and Proposer’s attendees.

Proposers shall request a meeting in writing (email is acceptable) addressed to the
SCDOT POC with a copy to the alternate POC by the time specified in the
Milestones Schedule. SCDOT will give time of day preference in the order that
requests are received.

SCDOT Responses to IMR Preliminary ATCs

Following the fifth Confidential Meeting, SCDOT will provide written responses
to each IMR PATC to the Proposer in accordance with the Milestone Schedule.
SCDOT responses for each IMR PATC, at a minimum, will be “Favorable” or
“Not Favorable.” In addition, written comments from SCDOT may be provided
if deemed necessary during discussions at the meeting; however, such questions
and answers will be identified and limited. If additional clarification is needed
after the fifth Confidential Interchange Concept Meeting, Proposers are
responsible for sending the clarification as soon as possible so that SCDOT has
an opportunity to assess the concepts before providing a response in accordance
with the Milestone Schedule. SCDOT responses in no way guarantee that a
concept will be Approved by FHWA.

Sixth Confidential Traffic and Interchange Concept Meeting

Following the SCDOT’s responses to IMR PATCs, Proposers or SCDOT may
request an additional confidential meeting/conference call to further discuss
issues related to the interchange concept(s) the Proposer plans to advance to the
Formal ATC stage. Proposers shall request a meeting in writing (email is
acceptable) addressed to the SCDOT POC with a copy to the alternate POC by
the time specified in the Milestones Schedule. SCDOT will reserve a total of two
hours of meeting time for each Proposer from the available time slots of either
8:00 AM — 10:00 AM and 10:00 AM — 12:00 PM on the date specified in the
Milestone Schedule. SCDOT may request additional confidential meetings.

SCDOT may answer questions at the meeting verbally. SCDOT responses are
for information only, are non-binding, do not constitute legal or other advice, and
do not amend or form part of the Final RFP. Nothing discussed at this meeting
shall change the requirements of the Final RFP.
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If a Proposer has performed additional analysis since the submittal of their IMR
PATCs that may address SCDOT comments or be beneficial to the Proposer’s
FATC development, Proposers are encouraged to be prepared to present this
information during the meeting.

3.10.9 Submittal of IMR Formal Alternative Technical Concepts (FATCs)

Each Proposer may submit up to two IMR FATCs. These FATCs shall contain a
full traffic analysis and results and full narrative for the entire network including
all interchanges that were evaluated in the previously approved IMR.

The Proposer shall submit their IMR FATC and supporting modeling files for
review in accordance with the process outlined in Section 3.9.1. The upload to
ProjectWise for IMR FATCs shall include a single zip folder with each file name.

3.10.10 Review of IMR Formal Alternative Technical Concepts (FATCs)

Review of Proposer IMR FATCs shall be in accordance with the information and
Milestone Schedule provided herein.

a. Confidential One on One Meetings: A Confidential One-on-One meeting
will be held in conjunction with the Formal ATC process as outlined in
Section 3.9.2. A portion of this meeting may be devoted to discussion of
IMR FATCs.

SCDOT may request additional One-on-One IMR meetings to better
understand the details of any IMR FATC.

3.10.11 IMR Formal Alternative Technical Concepts (FATCs) Final Determination of
SCDOT

SCDOT will make written determinations with respect to each properly submitted
IMR FATC in accordance with Section 3.9.3.

3.11 Alternative Technical Concepts for Pavements and Detoeurs Maintenance of Traffic
3.11.1 Alternative Technical Concepts for Pavements

Pavement design ATCs may be submitted for consideration; however, no reduction
in structure shall be allowed such that any submitted HMA pavement designs ATCs
need to demonstrate equivalent bottom-up fatigue life, mechanistically, as compared
to the options included in the RFP for the given route. Additionally, other factors
including constructability, life cycle costs, and maintenance requirements will be
considered in the approval process.

The below criteria in addition to SCDOT Pavement Design Guide and requirements
for the ATC process are as follows:
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* Acceptable pavement materials are given in the SCDOT Pavement Design
Guide Coefficient of Relative Strength for Flexible Pavement Components,
included in this exhibit, or are subject to approval in the ATC process.
http://www.scdot.org/business/pdf/materials-
research/PavementDesignGuide2008.pdf

* Design of pavements or pavement system components not covered in the
SCDOT Pavement Design Guide are subject to approval through the ATC
process. Provide specifications for materials or processes not covered in current
SCDOT specifications.

* Indicate pavement thickness in rate (psy) for HMA courses and inches for all
other material types on typical sections. Utilize 110 psy/in for HMA thickness.

» Utilize 25 or 50 psy increments for HMA rates.
* Follow Asphalt Mix Design Guidelines found on SCDOT website for type and

rate.http://www.scdot.org/business/pdf/materials-
research/Guidelines_Asphalt Mix_Selection.pdf

* Soil-Cement, Section 301 Cement Modified Subbase. The Proposer shall
confirm suitability of soils for modification and provide mix design with a
minimum strength, during production, of 300 psi for approval. Ensure the full
width of the lane/pavement area is mixed.

* Proposer is responsible for mix design of lime modified subbase, include
specifications for mix design and final acceptance. Identify criteria for design
and method of acceptance.

* Proposer is responsible for mix design of Cement Modified Recycled Base
(CMRB). CMRB layers shall not be less than 8 inches or more than 12 inches.
CMRB shall be covered with no less than 175 psy of asphalt surface course.
Synthetic CMRB may be created by mixing a minimum of 50% of the thickness
with graded aggregate base course (GABC) or recycled asphalt pavement
(RAP). The Proposer shall confirm suitability of materials for modification. The
design strength shall be between 450 and 600 psi.

* Roller Compacted Concrete (RCC) layer thickness shall be from 8 to 10 inches
in thickness.

3.11.2 Alternative Technical Concepts for Peteurs Maintenance of Traffic

Maintenance of Traffic and detour ATCs may be submitted for consideration.
Detours may use existing roads, construction of additional facilities, or a
combination of both when approved as defined in TP Section 600.3.3. The
Contractor shall obtain written approval from SCDOT and/or other local
governments to utilize all roads within the detour. Detours shall be fully
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coordinated with local law enforcement and emergency services providers. For
any interstate, ramp analysis or detours utilizing the interstate, Transmodeler
software should be used with models from TPA 680-5 as the basis for analysis.

3.11.2.1 Detour Plan

If the detour only utilizes existing roadways that do not require geometric or
pavement modifications, the detour plan shall define the detour route and
accompanying detour signs. Detours requiring new construction roadways,
pavement overlays, or pavement widening shall include the alignment
geometry and design details in the detour plan. Conduct, maintain and install
all roadway detours and the detour signing in accordance with SCDOT
requirements, the SCDOT Standard Drawings and the MUTCD, latest edition.

3.11.2.2 Detour Analysis

The Contractor shall conduct detour traffic analyses for any proposed detour
and shall include a capacity analysis and queue analysis for signalized
intersections along proposed detours. Analysis of the proposed detours
because of a ramp closure may include a detour analysis in a memo format that
addresses the following details when applicable for the proposed route:

Justification for detour

Structure and geometry capable of accommodating detour traffic
Intersection sight distance

Load restricted bridges

Adequate travel lane widths to accommodate the detoured traffic
Adequate pavement surface and pavement markings.

School access and traffic

Emergency service access

Areas of reduced speed limits

Intersection geometry and traffic control at intersections
Existing traffic volumes and operational performance along the route
Needed improvements to the detour routes

M Impacts to multi-modal users.

CFRSCEOEEOOER

Additional analysis for a detour route may also include a traffic study to
identify the traffic impacts of the detour or the detour route viability.

3.11.2.3 Detour Improvement
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Based on the detour analysis of the proposed route, improvements along the
route may be required. Improvements could include but are not limited to:

A. Pavement widening
B. Pavement overlays
C. Intersection improvements including turn lane additions
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Signal improvements including revised phasing or timing adjustments
Other traffic control improvements including signing and pavement
markings

F. Multi-modal accommodations

G. Access management.

m o

3.12 Independent Bridge Peer Review Package

Proposers shall submit a Peer Review Package to SCDOT in accordance with the
milestone schedule and the Complex Peer Review Requirements in the Technical
Provisions. The Peer Review Package shall consist of:

A. List of bridge and components requiring Independent Peer Review (IPR), including
any introduced through the ATC process.

B. Qualifications of selected IPR firm (resumes showing past experience).

C. Proposed labor hour effort (duration) for completion of IPR.

D. Proposed IPR process. Describe how peer review work will be integrated into the
design schedule for the project and interaction with lead design firm during peer
review.

3.13 Confidentiality

Subject to the provisions of these instructions and applicable public disclosure laws
applicable to the SCDOT, all Preliminary ATCs and Formal ATC submittals, and related
communications will remain confidential until the earlier of execution of the Contract or
cancellation of this procurement, provided, however, that, prior to execution of the
Contract, Preliminary ATCs and Formal ATC submittals of unsuccessful Proposers that
have agreed to and executed a stipend agreement will be subject to disclosure to the
selected Proposer in accordance with this Section.

3.14 Stipends

By submitting a Proposal in response to the RFP, the Proposer acknowledges the
following:

1. Tt is the intent of SCDOT to award a stipend of $ 3.630,000.00 to each responsible
Proposer that submits a responsive Technical Proposal and Cost Proposal subject to
the terms of the Stipend Agreement set forth in Section 13 of the RFP Instructions.
Shortlisting of Proposers is evidence of Proposer’s responsibility.

2. If Proposer elects to receive a stipend, the Stipend Acknowledgement form and
Stipend Agreement shall be signed by Proposer and submitted as part of the
unsealed Technical Proposal. The Stipend Agreement will not count against the
specified page limit.

If Proposer accepts a stipend, all information obtained by SCDOT under this RFP from
or on behalf of such Proposer will become the property of SCDOT without restriction or
limitation on its use, including Alternative Technical Concepts (ATCs). If Proposer
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accepts a stipend, SCDOT shall have unrestricted authority to publish, disclose,
distribute, or otherwise use in whole or in part any reports, data, or other materials
prepared under this RFP. SCDOT shall retain ownership of all plans, specifications, and
related documents. If a Proposer elects not to accept the stipend, SCDOT has no
responsibility or obligation to return the materials to the Proposer.

3.15 Changes in Proposer’s Organization; Key Individuals

In order for a Proposer to remain qualified to submit a Proposal, unless otherwise
approved in writing by SCDOT, the Proposer’s organization as identified in the SOQ
must remain intact for the duration of the procurement (i.e., until execution of the
Contract). If a Proposer wishes to make changes in the Key Individuals identified in its
SOQ including, without limitation, additions, deletions, reorganizations, changes in
equity ownership interests and/or role changes in or of any of the foregoing, the Proposer
shall submit to SCDOT a written request for its approval of the change as soon as possible
but in no event later than 10 days prior to submission of the Technical Proposal as set
forth in the Milestone Schedule. Any such request shall be addressed to SCDOT POC,
accompanied by the information specified for such individual persons in the RFQ.

If a request is made to allow deletion of any member of its team (person or entity)
identified in its RFP, the Proposer shall submit such information as may be required by
SCDOT to demonstrate that the changed team or key individual meets the RFQ and RFP
criteria including being equal or better. The Proposer shall submit its request by
uploading the completed submittal online through ProjectWise in .pdf format through the
accounts created in connection with submission of the SOQ. SCDOT is under no
obligation to approve such requests and may approve or disapprove in writing a portion
of the request or the entire request at its sole discretion.

Except as provided herein and in the Contract, a Proposer may not make any changes to
its team (including additions, deletions, reorganizations, changes in equity ownership
interests and/or role changes) after the deadline noted above. Between such deadline and
execution of the Contract, SCDOT, in its sole discretion, will consider requests by
Proposers to make changes in the Proposers’ organization based only on unusual
circumstances beyond the Proposer’s control.

In no event shall the Technical and Cost Proposal Due Dates be extended or shall SCDOT
incur any liability for any disapproval of a change in Proposer’s organization (including
specifically any change with respect to Key Individuals).

The Key Individual positions with respect to which approval must be obtained, including
the responsibilities, requirements and restrictions (including those relating to individuals
filling of multiple Key Individual roles) of those individuals, are the Key Individual
positions listed in the RFQ.
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3.16 Organizational Conflicts of Interest; Prohibited Communications; Restricted Persons

The Proposer, and all members of Proposer’s team (including all Key Individuals) are
bound by the organizational conflict of interest, prohibited communications, restricted
persons/entities, and related provisions under the RFQ. For any conflicts of interest
identified since the submittal of the Proposer’s SOQ, Proposers shall submit the required
Disclosure of Potential Conflict of Interest Certification (found at
https://www.scdot.org/business/design-build.aspx). For avoidance of doubt, any change

in Proposer’s organization requires submission of such certification and a determination
by SCDOT

4. PROPOSAL DEVELOPMENT AND SUBMITTAL

Proposals must be submitted separately in two parts, a Technical Proposal and a Cost Proposal.
Required forms, confidentiality list, conceptual plans, and approved Formal ATCs used in
preparing the Proposer’s Cost Proposal shall also be incorporated in the Technical Proposal as
Appendices. If a Proposer does not, at a minimum, submit a Technical Proposal Narrative and
Technical Proposal Conceptual Plans, the submittal will be considered non-responsive and will
not be reviewed/evaluated. Any concepts that conflict with the RFP discovered during the
evaluations or after award of the Project, and which are not approved as an ATC, shall not
control over the RFP and shall be resolved at no expense to SCDOT (i.e. time or cost). The
determination of whether a concept conflicts with the RFP and the resolution of that conflict
shall be at the sole discretion of the SCDOT.

4.1 Technical Proposal

The Technical Proposal Narrative shall contain no more than 30 pages, excluding the
required appendices. Charts, tables, and schedules used to explain or expand on the
Technical Proposal are to be included within the page limit and shall not be inserted into
the appendices. No additional information shall be accepted, including, but not limited
to, links to external websites, video clips, or simulations/visualizations embedded within
the Narrative.

The Technical Proposal Narrative shall be in English on single sided 8.5”x11” letter sized
paper, with minimum twelve-point Times New Roman font and double line spacing for
text. Any Conceptual Plans shall be provided in black and white on single sided 11”x17”
paper unless otherwise noted herein.

The Technical Proposal Appendices shall only include:
Appendix A — Conceptual Plans

* A.l —Roadway Plans

e A.2 — Maintenance of Traffic Plans and/or Documents
* A.3 —Bridge Plans

e A.4—CPM Schedule
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Appendix B — Required Forms, and Confidential and Proprietary Information Page List

Appendix C — Approved Formal ATCs being incorporated into the Proposer’s Cost
Proposal

In the Technical Proposal Narrative, Proposers shall include a discussion on its Project

Delivery and Approach or the proposal will be considered non-responsive. The Proposer
may choose to include a discussion on Innovation and Added Value; however, the
decision to not discuss Innovation and Added Value will not result in a non-responsive
proposal. The Technical Proposal Narrative shall be developed in the following
sequence:

1. Describe the Project Delivery & Approach by discussing/providing the following.

)
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Identify the proposed schedule for implementing the Project. Include the
sequence of construction. Describe methods that will allow a reduction in the
overall construction schedule for the project.

Describe Team’s approach for maintaining traffic on interstate and crossing-route
mainlines while avoiding and minimizing impacts to the traveling public.
Describe the proposed design submittal process and include in the CPM schedule
in Appendices all anticipated deliverables in sequence that will allow SCDOT to
conduct efficient and complete reviews. Include discussion of how the design
review process is related to any proposed project phasing.

Describe how the design of this Project ties to Phases 4 and 5 of Carolina
Crossroads Schematic Design. Discuss any changes needed to Phases 4 and/or 5
due to the Proposer’s design.

Describe the proposed approach to quality control and understanding of the
Quality Assurance Program. Discuss the roles of the Proposer and SCDOT for
all aspects of design and construction of the project. Discuss compliance with
required standards, testing laboratories, mix designs and material certifications
processes. Discuss staffing levels required to meet the sampling, testing, and
inspection requirements of the Quality Assurance Program.

Discuss the strategies the Proposer’s team will implement to mitigate or eliminate
what the Proposer’s team deems to be the top three risks on the Project. Describe
the role that the Proposer expects SCDOT or other agencies to have in addressing
these Project risks.

Describe the Proposer’s Innovation and Added Value to the Project that clearly
provides additional benefit to SCDOT or the public. In order to receive Quality
Credit Points, the Proposer shall respond to the items below within the Quality
Credit Matrix. The quality credit points assigned will be based on commitments
beyond the minimum requirements of the RFP which are summarized in the
Quality Credit Matrix. The required Quality Credit Matrix may be downloaded
from the SCDOT Design-Build Website under the SCDOT Design-Build Standard
Forms Section at https://www.scdot.org/business/design-build.aspx. An
innovative feature of a Proposal means proposing practices that are not standard
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or customary to the industry, nonetheless safely, efficiently, and effectively
accomplish the same goal. Innovation may include the Proposer’s means and
methods, roadway alignments, approach to Project, etc. If the Proposer wishes
SCDOT to consider items, including Formal ATCs previously authorized for
inclusion in the Proposal, to be innovative or to provide additional quality, these
items shall be included in the Quality Credit Matrix. However, SCDOT reserves
the right to assign points for all items deemed innovative and favorable to SCDOT
or the public that have not been identified in this section. In addition, the Proposer
should consider, but not be limited to, the following items, which SCDOT
considers as potential Innovation and Added Value to the Project.

a. Minimizing and avoiding impacts to traffic during all construction and
demolition activities including, but not limited to, the following:

Traffic shifts

Temporary lane, ramp and/or crossing route closures

Construction stages

Median access points along 1-20, [-26 and I-126 mainlines and
frequency of ingress/egress from mainlines to the medians

O O O O

b. Improve safety within the Project and implement an effective project safety
program

c. Overall safety and operations of the interchanges proposed when compared
to the Schematic Design, including but not limited too;

Safety Considerations:

*  Weaving Segments
o Eliminate weaving segments
o Relocate weaves from interstate mainlines to CD road(s)
o Lengthen weaving segments
o Provide Geometry that allows for improved speeds at entrances
and/or exits
* Design Criteria
o Providing designs above minimum criteria, including but not
limited to:
» Stopping sight distance
= Decision sight distance
*  Minimum radii
= Design Speed
» Reducing the length of grades over 4% on interstate
mainlines.
* Roadside Safety
o Elimination or Removal of fixed objects within the clearzone
o Minimize use of non-traversable slopes within the clearzone
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* Driver expectancy improvements in coordination of route continuity,
basic number of lanes, lane balance, effective use of signs, pavement
markings, and roadway geometry

Operational Considerations:

* Improvements to the length for weaving or elimination of the weave
segment for traffic entering I-126WB from Colonial Life Boulevard
(Colonial Life Boulevard Ramp A) from I-126 WB traffic exiting onto
1-20 CD

* Improvements to the length for weaving or elimination of the weave
segment for traffic entering from St. Andrews Road from [-26 EB
traffic exiting onto the exit to I-126 EB

* Improvements to the length for weaving or elimination of the weave
segment for traffic entering from 1-20 WB or I-20 EB and exiting to
I-126 EB or I-26 EB

* Improve Decision Sight Distance from what is provided in the
schematic design

* Improvements to the length of weaving or elimination of the weave
segment for traffic entering from St Andrews Road to 1-20 WB from
traffic exiting I-26 EB to travel to [-20 EB

d. Early opening of the grade separation of [-26 WB to St. Andrews Road traffic
from 1-20 WB and 1-20 EB to [-26 WB traffic.

e. Early opening of reconstructed movement from [-26 EB to 1-20 EB.

f. Early opening of grade separation of traffic from I-20 WB to Bush River Road
traffic from 1-26 WB and 1-26 EB to I-20 WB traffic.

g. Avoid or minimize impacts to third parties. Discuss any railroad and/or in-
contract utilities that are avoided or that have reduced impacts.

h. Use of spill-through abutments for alt overpasses to reduce cost of future
roadway widenings.

In the Technical Proposal Appendices, Proposers shall provide the following items:

3.
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Appendix A.1: Provide Conceptual Roadway Plans. The intent scoring Proposer’s
conceptual roadway plans is for SCDOT to understand that the proposer clearly
demonstrates its understanding of requirements of the RFP and the Team’s
approach to meet those requirements. The quality of the plans will be reviewed
and scored for compliance with RFP requirements, including Formal ATC’s
authorized for inclusion in the proposal, if any, rather than plan
development/preparation conformance. The following shall be provided.
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a. Typical sections for all roadways shall include as a minimum (11”x17” plan
sheets):

* Design speed

* Functional classification

* Lane configuration and widths
* Shoulder and median widths

* Cross slopes

* Point of grade

* Notes and details as necessary

b. Plan and profile for the entire project limits including interchange layout
(117x17” plan sheets).

Plan view shall include as a minimum:

* Geometric layout with reference data

* Superelevation data

» Taper lengths

* Deceleration/acceleration lengths

* Construction limits

* Control of Access Limits (mainline and interchange)
* Existing and proposed Right of Way

* Lane alignment

* Clear zone limits

» Horizontal clearance at obstructions (any critical locations)
* Roadside barriers (location and type)

* Bridge and box culverts

* Limits of retaining walls

* Noise Barrier Walls

* Indicate any design exceptions approved in the RFP
* Material Staging and Laydown Areas

Profile view shall indicate:

* QGrades & elevations

* Vertical curvature (PI station & elevation, length & K value, stopping site
distance design speed met)

* Bridge clearance envelopes

* Lower Saluda River Path

c. Cross sections only where necessary to indicate a significant difference from the
conceptual plans in the Project Information Package. These should be limited
to only those showing a significant change and may be segmented for only the
areas where changes occur (117x17” plan sheets).
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d. Special emphasis details (where needed to clearly demonstrate understanding
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h.
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and approach — tying to adjacent Carolina Crossroads Program Phases).

Appendix A.2: Provide Conceptual Maintenance of Traffic Plans. The plans shall
depict the number of construction stages and a staging narrative within those plans
to include duration of each stage. The plans may be color coded and can be
provided on roll plots at 1” = 200’ on 36” width x 8’ length sheets fort the entire
projects limits including interchanges, as applicable. Plan scale and detail for
critical areas shall be appropriate for demonstrating transitions, directional flow,
and all items below.

Plan for areas deemed critical by the design team for staging concerns. These
areas may require cross sections for more detail.

Plan for access to the median work zone (ingress and egress).

Plan for maintaining ramp traffic.

Plan for maintaining positive temporary drainage during stages.

Plan for placing girders over the interstate.

Plan for demolition of bridges over interstate mainlines.

Plan for conceptual overhead signage needs along mainlines as necessary for
traffic stages.

Narrative for notifying the traveling public of upcoming stages.

Appendix A.3: Provide Conceptual Bridge Plans which shall consist of the
following:

Plan and profile of bridge showing horizontal and vertical clearances and
expansion joint locations and types of joint materials.

Superstructure cross sections and substructure elevations showing pertinent
structural elements, dimensions, and types of bearings.

Construction staging plan for bridge work including dimensions of temporary
roadway widths both on the bridges and, where applicable, on the roadway
beneath the bridges.

Bridge construction access plan showing areas used to access the bridge work and
showing proposed equipment and material handling locations and staging.
Retaining wall envelopes at the bridge ends showing top of wall, ground lines,
and bottom of wall (required only where retaining walls are proposed).

Appendix A.4: CPM Schedule, include the following items at a minimum:

Design phases/deliverables submittals/submittal review period/RFC submittal
Start and finish milestones for all segments, sections, or phases

Details of traffic control plans

Traffic shifts

Utility windows

Right-of-Way acquisitions/right-of-entry

Special contract requirements

Known or expected risks
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i

Other activities or relationships that are critical to the Proposer’s project design
or construction

7. Appendix B: Required Forms and Confidential and Proprietary Information include.
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Stipend Acknowledgment form

Stipend Agreement

EEO Certificate

Non-Collusion Certificate

Notice of Receipt of Addendum

Updated Organization Chart and Notarized Statement of Availability of Key
Individuals

* The Proposer shall provide a copy of the table reflected in Exhibit 5-1 of the
Agreement, updated to reflect the names of each individual associated with the
identified Key Personnel positions.

* IfSCDOT has approved the replacement of Key Individuals since short-listing,
provide an updated organizational chart from the Proposer’s Statement of
Qualifications incorporating the approved changes by the SCDOT.

e The Proposer shall include a written statement from each direct employer,
cosigned by Proposer’s Project Manager, with respect to each Key Individual
indicating that each such Key Individual identified on the original
organizational chart submitted with the SOQ or the updated organizational
chart reflecting SCDOT approvals will be available, barring any unforeseen
circumstances, at the earliest of the times and durations identified in the RFQ
and RFP, until expiration of the Warranty Period, or such earlier date as the
Contract is terminated or SCDOT releases, in writing, such Key Individual
from this requirement.

Key Personnel Liquidated Damages (see Exhibit 5-2 of the Agreement);
Proposer’s shall provide a copy of the table reflected in Exhibit 5-2, updated with
the Proposer’s proposed liquidated damage values associated with each identified
Key Personnel position. A liquidated damage value of zero dollars may be
considered non-responsive.

Confidential and Proprietary Information Page List (See Section 4.4)
Prequalification certificate for Proposer (lead contracting entity) identified in the
organization chart. If the Proposer is a Joint Venture, prequalification certificates
for each individual member and/or partner, as well as for the Joint Venture.

A copy of the joint venture organizational agreement, if not already submitted
with the SOQ. Regardless if previously submitted, if a joint venture, consortium,
limited liability company, or corporation, Proposer shall demonstrate clearly the
joint and several liability to SCDOT of its joint venture, consortium, or limited
liability company members or corporation’s shareholders, which may be
evidenced in organizational documents or by separate certificate signed by
Proposer and Proposer’s members or shareholders.

Quality Credit Matrix.
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8. Appendix C: Copies of approved Formal ATCs being incorporated into the
Proposer’s Cost Proposal.

The Technical Proposal Narrative and Conceptual Plans submitted as a part of the
Technical Proposal will be considered a commitment and shall become part of the
Contract. If awarded the Project, the Proposer commits to deliver this Project as set forth
in their Technical Proposal and further agrees to correct all non-conforming aspects,
omitted items, and deficiencies at no additional cost to SCDOT. After award, if
subsequent revisions to the Technical Proposal are desired by the Proposer, even if within
the parameters of the RFP requirements, SCDOT approval will be required. SCDOT
reserves the right to utilize the Contract Change Request process to approve any desired
revision.

4.2 Cost Proposal

The Cost Proposal shall include the completed Cost Proposal Bid Form and Bid Bond
Form provided at the end of this document. The Cost Proposal Bid Form and Bid Bond
shall be sealed in a separate envelope and delivered as part of the Cost Proposal per the
Milestone Schedule.

4.2.1 Bid Bond

Bid Bonds must be issued by an Eligible Bid Bond Surety (as defined below)
registered and authorized to do business in the State of South Carolina. Any
person signing a bid bond as an attorney-in-fact shall include with the bid bond
evidence of authority to bind the surety. An original, or a photocopy or facsimile
of an original, power of attorney is sufficient evidence of such authority.
Electronic, mechanically-applied and printed signatures, seals and dates on the
power of attorney shall be considered original signatures, seals and dates, without
regard to the order in which they were affixed. Proposers shall ensure that the bid
bond/proposal is written by a corporate surety company licensed for surety
authority by the Chief Insurance Commissioner of the South Carolina Department
of Insurance and has a rating of “A” or better assigned by A.M. Best Company
on its most recent Best’s Key Rating Guide (collectively such qualifications
constituting an “Eligible Bid Bond Surety”); otherwise, the bond will not be
accepted. Proposers shall ensure that the bid bond/proposal guaranty is fully
executed and indicates the name of the Proposer, the name of the surety, the
project for which the bond is issued, the penal amount of the bond, and that the
bond guaranties and names the South Carolina Department of Transportation as
the oblige. Proposal guarantees must be included in the Proposer’s response to
the RFP on the required form and submitted as part of the sealed Cost Proposal.
Failure to furnish a bid bond in the proper form and amount with the response to
the RFP may be cause for rejection of the Proposal. Bid bonds shall be payable
to SCDOT, shall be for at least five percent (5%) of the total amount of the Cost
Proposal, and shall serve as a guarantee deposit that the offer will be carried out
to Contract execution.
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Failure to execute the Contract, or failure to meet and submit insurance and bond
requirements within 20 days of receipt of the Contract, shall result in its bid
security being forfeited, and the Notice of Award and Contract will be rescinded
and awarded to another Proposer. Withdrawal or attempted withdrawal of a
Proposal after the receipt of the Cost Proposal may also result in forfeiture of bid
security.

A Proposal submitted without the Bid Bond Form may be deemed non-
responsive.

4.3 Proposal Submittal

Proposals must be submitted separately in two parts, a Technical Proposal and a Cost
Proposal. Proposers are required to upload the Technical Proposal, signed forms, and
appendices, online through ProjectWise in fully-searchable PDF format. Two completed
submittals per team will be accepted, one original and one redacted (if the Proposer elects
to waive payment of the Stipend), and shall be uploaded by either the lead contracting
entity or lead design firm. The original proposal documents that are uploaded to
ProjectWise shall be named in accordance with the Design-Build File Naming
Conventions. If the Proposer elects to waive payment of the Stipend, redacted Proposal
documents shall be uploaded to ProjectWise using the format outlined in the Design-
Build File Naming Conventions. The naming conventions requirements can be found at
https://www.scdot.org/business/design-build.aspx. Proposers are advised of the time
required to set up new account. All requests for new accounts must be received 72 hours
prior to the Proposal deadline indicated in the Milestone Schedule. More information is
available at https://www.scdot.org/business/design-build-projectwise.aspx.

Proposers are to physically deliver ONE sealed, printed copy of the Cost Proposal.
Deliver to:

Mr. Nick Pizzuti

Office of Professional Services Contracting
South Carolina Department of Transportation
955 Park Street, Room 128

Columbia, South Carolina 29202-0191

Proposers are responsible for affecting delivery by the date in the Milestone Schedule.
Late submissions will be rejected without opening. SCDOT accepts no responsibility for
misdirected or lost Proposals.

4.4 Confidentiality of Proposals

Proposers shall specifically mark as “Confidential” any elements of their respective
Technical Proposal and Cost Proposal, as well as any pre-proposal exchanges of
information, that they consider to contain confidential or proprietary information, and the
release of which would constitute an unreasonable invasion of privacy. All markings
must be conspicuous; use color, bold, underlining, or some other method in order to
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conspicuously distinguish the mark from the other text. Do not mark the entire Proposal
as confidential or proprietary. In the Technical Proposal appendix, Proposer shall
include a list of page numbers that contain confidential and/or proprietary
information. Failure to include this list in the Technical Proposal appendix waives
the confidentiality protection and subjects the information to disclosure in
accordance with the law. In determining whether to release documents, the SCDOT will
rely on the Proposer’s marking of each page or portions of pages of documents, as
required by these instructions, as being either “Confidential” or “Trade Secret”. Proposer
shall be prepared upon request to provide justification of why such materials shall not be
disclosed under the South Carolina Freedom of Information Act, Section 30-4-10, et seq.,
South Carolina Code of Laws (1976) as amended. Proposals will be kept confidential and
will not be disclosed, except as may be required by law. Blanket designations of
confidentiality (i.e. that do not identify the specific information believed to be
confidential) may be disregarded.

The Proposer must submit one complete copy of its Proposal from which it concealed
such “Confidential” information, i.e. the redacted copy. Even in the absence of
“Confidential” information, the Proposer must submit a redacted copy of its Proposal.
The redacted copy should (i) reflect the same pagination as the original, (ii) show the
empty space from which information was redacted, and (iii)) be submitted
electronically. Except for the information concealed, the redacted copy must be identical
to its original Proposal, and the SCDOT POC must be able to view, search, copy and
print the redacted copy without a password.

4.5 Non-collusion and Equal Employment Opportunity Certification

Proposers shall certify that they have not participated in any collusion or otherwise taken
any action in restraint of free competitive bidding in connection with the submission of
this Proposal on this Project. A Proposal submitted without the non-collusion
certification may be deemed non-responsive. The non-collusion certification form
provided as part of this document shall be submitted as part of the Technical Proposal
and will not count against the specified page limit. Each joint venture team member shall
submit a separate non-collusion certification.

Proposers shall complete the Equal Employment Opportunity (EEO) Performance
Certification form provided as part of this document. A Proposal submitted without the
EEO certification may be deemed non-responsive. The EEO certification form shall be
submitted as part of the Technical Proposal and will not count against the specified page
limit. Each joint venture team member shall submit a separate EEO certification.

5. EVALUATION OF PROPOSALS
5.1 Evaluation Committee

An Evaluation Committee (“Committee”) will be appointed by SCDOT to review the
Proposals. The voting committee members will be comprised of SCDOT employees. The
committee may consult with SCDOT employees, Project stakeholders, and/or outside
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consultants having expertise in the various disciplines required by the Project, including
FHWA.

5.2 Proposal Review

The Committee will review the Technical Proposals and determine responsiveness based
on the Proposal Development criteria in Section 4. Cost Proposals will be accepted from
those Proposers deemed to have responsive Technical Proposals. Proposers that submit
a non-responsive Technical Proposal will be sent a letter with an explanation as to the
reasons for determining non-responsiveness. All original copies of the non-responsive
Technical Proposal(s) will be retained by SCDOT. Reasons for determining a Technical
and/or Cost Proposal to be non-responsive may result from, but are not limited to, the
following: failure to provide all information requested in the Proposal (including
specifically correct completion of the Cost Proposal Bid Form), failure to conform to the
material requirements of the RFP, conflict of interests, conditional Proposals. Technical
and/or Cost Proposals which impose conditions that modify material requirements of the
RFP may be rejected as non-responsive. Proposers will not be given an opportunity to
correct any material finding of non-responsiveness. SCDOT reserves the right, in its
sole discretion, to disregard, seek clarification on, or waive any minor informality,
irregularity, nonconformity, discrepancy, omission, or apparent clerical mistake that, in
each case, is unrelated to the substantive content of the Proposal.

5.3 Technical Proposal Evaluation

Technical Score

All Technical Proposals will be evaluated and scored on a scale of 0 to 100 points prior
to opening the Cost Proposals. A Technical Proposal Narrative outlining the Proposer’s
Project Approach and Delivery which meets the minimum expectations of SCDOT as
described in the RFP will be scored at 20 points. Conceptual Plans providing a quality
design through sound engineering principles and practices will be scored at 80 points.
Sound engineering principles and practices are those design concepts consistent with the
RFP criteria and industry standards that are reliable, safe, and work efficiently as
determined by SCDOT. Points will be deducted from the Project Approach and Delivery
Technical Narrative and Conceptual Plans for aspects that do not conform to the RFP
requirements, have omitted items, and contain deficiencies. At SCDOT’s discretion,
points will also be deducted for aspects of a Proposal that lack sound engineering
judgement, as determined by SCDOT, in accomplishing the scope of work, incorporate
minimal design values in areas where higher values are more commensurate with the
design context, or provide unsuitable quality. A Proposer will be deemed non-responsive
if the evaluation of their Technical Proposal results in a score less than 70. The following
criteria will be used in determining the Technical Score.

Project Delivery and Approach 20 points
Conceptual Roadway Plans 30 points

Conceptual MOT Plans 20 points
Conceptual Bridge Plans 30 points
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Required Forms Pass/Fail
Total Available 100 points

Each member of the Committee will examine each Proposal in detail to measure its
contents against the evaluation factors and assign a score to each factor. The Committee
will then meet and formulate its collective conclusions. The Committee must discuss
significant variations in evaluator’s scores or assessments of technical merit and resolve
discrepancies or fully explain them. The Committee will assign the final score for each
Technical Proposal by consensus.

The Proposer may be deemed non-responsive if all fully-completed required forms are
not included in the Technical Proposal Appendices. SCDOT may, but is not required, to
seek omitted required forms prior to evaluation. If the Proposer does not provide the
omitted forms in the time allotted by SCDOT, the Proposer shall be deemed non-
responsive.

Quality Credit Score

The Proposer’s Innovation and Added Value shown in the Technical Proposal that, in the
opinion of SCDOT, provide additional benefits and added value to the Project beyond
that specified in the RFP requirements will be awarded Quality Credits up to 100 points.

SCDOT intends to award up to 100 Quality Credit points for the Proposer’s Innovation
and Added Value (see Section 4.1) per the table below. Up to 50 points may be awarded
for Innovation and Added Value introduced by the Proposer that is not specified in
Section 4.1. The remaining 50 points may be awarded for the Proposer’s Innovation and
Added Value associated with those items considered in Section 4.1 and identified below.
The Proposer must include their Innovation and Added value for the Project in the
Quality Credit Matrix in order to be awarded quality credit points.

For items not specified in Section 4.1 Up to 50 points

For items considered as potential Innovation and Added Up to 50 points (the

Value: maximum available sum

of the items below)

a | Minimizing and avoiding impacts to traffic during all Up to 2 points
construction and demolition activities

b | Improve safety within the Project and implement an Up to 1 points
effective project safety program

c | Overall safety and operations of the interchanges Up to 27 points
proposed when compared to the Schematic Design

d | Early opening of the grade separation of I-26 WB to Up to 5 points
St. Andrews Road traffic from [-20 WB and 1-20 EB
to [-26 WB traffic

e | Early opening of reconstructed movement from [-26 Up to 5 points
EB to I-20 EB
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f | Early opening of grade separation of [-20 WB to Bush Up to 3 points
River Road traffic from I-26 WB and I-26 EB to 1-20
WA traffic

g | Avoid or minimize impacts to third parties. Discuss Up to 2 points
any railroad and/or in-contract utilities that are avoided
or that have reduced impacts

h | Use of spill-through abutments for all-overpasses to Up to 5 points
reduce cost of future roadway widenings

Total | Up to 100 points

5.4 Presentations

Proposers who have submitted Technical Proposals in accordance with the requirements
of the RFP will be invited by the Committee to make a presentation on the date identified
in the Milestone Schedule. The Committee may prepare Clarification and/or
Communication questions and these questions may be sent to the Proposers by the
SCDOT POC prior to the presentation. The purpose is to highlight the key elements of
its Proposal and to provide an opportunity to orally answer questions through an open
dialogue. Proposers will be permitted to ask questions during the presentation. The
presentation will be scheduled for 1 hour 20 minutes. SCDOT will terminate the
presentation promptly at the end of the allotted time. The format for the Proposer’s
presentations is:

Introduction of Key Individuals (Proposer)

Highlight of Key Elements (maximum of 20 minutes) (Proposer)

Clarification and Communication Q&A, Open Dialogue (SCDOT and Proposer)
Wrap-up (Proposer)

The Proposer’s attendees may consist of the Proposer’s POC, Key Individuals, and other
personnel shown on the Proposer’s organization chart. However, the number of attendees
shall not exceed 12 individuals.

The presentation will not constitute Discussions or negotiations. The Technical Proposal
submitted electronically to the SCDOT will be made available to the Proposer via a
computer with large monitors suitable for display to the Committee and the Proposer’s
attendees. The Proposers will be able to navigate through their Proposal and plans via
the SCDOT provided computer access.

The Proposers shall not bring additional information, including additional copies of the
proposal, additional plan sheets, design calculations or handouts to the presentation and
shall limit their presentation to the material provided as a part of their Technical Proposal,
and any questions posed by SCDOT.

5.5 Clarifications

SCDOT, at its sole discretion, shall have the right to seek clarifications from any Proposer
to fully understand information contained in its response to the RFP. Clarifications mean
a written exchange of information which takes place after the receipt of Proposals when
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award without Discussions is contemplated. For this Project, proposals are intended to
be evaluated and award made without Discussion unless Discussions are determined to
be necessary by the SCDOT POC. Therefore, Proposer’s initial offer should contain the
Proposer’s best terms from a cost and technical standpoint. At its discretion, SCDOT
may elect to hold Discussions, despite conducting clarifications, when circumstances
dictate. Clarifications do not have to be sought with any specific number of Proposers
and do not have to address specific issues. The purpose of clarifications is to address
minor or clerical revisions in a Proposal. Examples include, but are not limited to,
transposing numbers, incomplete sentences, and contradictions. The SCDOT POC may
submit written questions to any Proposer to clarify a specific section of the Proposal and
the Proposer shall respond in writing. SCDOT will acknowledge in writing receipt of
the response. Responses will be used by the Evaluation Committee in scoring the
Proposal. Clarifications will be incorporated into the Contract and will not alter the
Contract requirements. The SCDOT POC shall have exclusive discretion regarding
whether clarification is needed. Clarification can be used by the SCDOT POC at any
point in the procurement process. Responses to any request for clarification that would
serve to expand or modify the original Proposal, or to impermissibly add, detail, or
additional content, will be disregarded.

5.6 Communications

SCDOT, at its sole discretion, shall have the right to seek communications from any
Proposer to fully understand information contained in their responses to the RFP.
Communications do not have to be held with any specific number of Proposers and do
not have to address specific issues. Communications are written exchanges, between
SCDOT and Proposers, after receipt of Proposals. The purpose of Communications is
to:

* enhance the Evaluation Committee’s understanding of Proposals; allow
reasonable interpretation of the Proposal; or facilitate the evaluation process;

* address ambiguities in the Proposal or other concerns (e.g., perceived
deficiencies, weaknesses, errors, omissions, or mistakes).

Communications shall not be used to cure Proposal deficiencies or material omissions,
materially alter the technical or cost elements of the Proposal, and/or otherwise revise the
Proposal. The SCDOT POC may submit written questions to any Proposer to seek
Communication exchanges on perceived deficiencies, weaknesses, errors, omissions,
mistakes, or lack of sound engineering judgement in the Proposal. The Communication
process can include an oral exchange. However, the Proposer shall respond in writing to
conclude the Communication process. The written responses shall become part of the
Contract documents.

SCDOT reserves the right to conduct Discussions if clarifications, presentation or
communication exchanges reveal the need to amend the RFP.
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5.7 Technical and Cost Proposal Analysis

Upon delivery of the Proposer’s Cost Proposal at the time and date outlined in the
Milestone Schedule, the Technical Score and the Quality Credit Score will be provided
confidentially in a sealed envelope to each Proposer. After distribution of the scores,
SCDOT will convene a closed session meeting; at which time, the Cost Proposals of
Proposers with responsive Technical Proposals will be opened so that the analysis may
be conducted.

The Total Cost to Complete and the other weighted criteria factors listed under the
Technical Proposal Evaluation Section for each respective Proposer will be entered into
the weighted criteria formula to determine a total weighed criteria score. Each Total Cost
to Complete will be compared against the confidential SCDOT Engineer’s Estimate.
SCDOT will analyze the Proposals to determine if an award is justified. Upon
completion of the analysis, the closed session will be adjourned and a public
announcement will be made at the time and date outlined in the Milestone Schedule.

If upon analysis, there are no apparent concerns with the Proposals, the total weighted
criteria score and the Cost Proposal information along with the Technical Score and
Quality Credit Score for each Proposer will be read aloud during the public
announcement. SCDOT intends to award the Contract to the Proposer with the highest
Weighted Criteria Score. However, the Project may be cancelled after opening, but prior
to the issuance of an award, when such action is determined in writing pursuant to the
Design-Build Procurement Manual to be in the best interest of the SCDOT. If the RFP is
cancelled, Cost Proposals may be returned to the Proposers and a new solicitation may
be conducted for the Project.

If upon analysis, there are concerns with the Proposals, the Cost Proposal information,
Technical Scores and Quality Credit Scores will not be read aloud and the Proposers will
be advised whether SCDOT will hold discussions or cancel the procurement.

5.8 Weighted Criteria Determination

Award of the Contract, if made, will be made to the responsible and qualified Proposer
whose submittals generate the highest Weighted Criteria Score. To determine the
Weighted Criteria Score, the Proposer’s Total Cost to Complete will have a weight of 45,
the Proposer’s Technical Score will have a weight of 40 and the Proposer’s Quality Credit
Score will have a weight of 15 for a Total Weight of 100.

The Proposer submitting the lowest Total Cost to Complete will be awarded the
maximum number of points, 45. The next-lowest Total Cost to Complete will be awarded
points based on the product of: (a) the ratio of the lowest Total Cost to Complete divided
by the next-lowest Total Cost to Complete; and (b) 45 points (i.e., the points awarded for
the lowest Total Cost to Complete), with such product rounded to the nearest one
hundredth of a point. The process will continue for each of the remaining Proposer’s
Total Cost to Complete, with points being awarded based on the product of: (a) the ratio
of the lowest Total Cost to Complete divided by the respective Proposer’s Total Cost to
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Complete; and (b) 45 points (i.e., the points awarded for the lowest Total Cost to
Complete), with such product rounded to the nearest one hundredth of a point.

The Technical Score and Quality Credit Score for each Proposer is converted to a
percentage and multiplied by the point value assigned to each category, with such product
rounded to the nearest one hundredth of a point.

The following formula will be used to determine the Weighted Criteria Scores.

Weighted Criteria Score = (AI;"W X xA) + (1% X xD)+ (i X xE)

n 100
ow the lowest value from the Proposals being scored

n the Proposal that is being scored

x  weight expressed as point values define above in this section

A Total Cost to Complete all work to be performed under the Contract

D  Technical Score

E  Quality Credit Score

Example for Determining the Weighted Criteria Score
Total Cost Weighted | Quality Weighted Technical Weighted Total
to Complete Cost Credit Quality Score Technical Weighted
Proposal Score Score Credit Score Score Criteria
(A) (x=45) (x=15) (D) (x=40) Score
E)

A $30,000,000 45 56 8.40 70.00 28.00 81.4
B $35,000,000 38.57 N/A N/A 65.00 26.00 N/A
C $38,000,000 35.53 64 9.60 85.00 34.00 79.13
D $31,000,000 43.55 72 10.80 100.00 40.00 94.35

Project ID P039720

Note: In this example, Proposal B was determined to be non-responsive and Proposal D
was determined to be the highest Weighted Criteria Score.

In the event that two or more Proposers are determined to have the same Total Weighted
Criteria Score, the award, if made, will be made to the Proposer with the highest weighted
score for the criterion with the highest weight.

5.9 Discussions

If necessary, after the Technical and Cost Proposal analyses, SCDOT may hold
confidential Discussions with each responsive Proposer relating to aspects of its
respective Proposal. “Discussions” are written or oral exchanges with the intent of
allowing the Proposers to revise their Proposals. However, after Discussions are
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concluded, SCDOT reserves the right to proceed with award without revisions to the
Proposals.

Discussions are tailored to each Proposer’s Proposal. The Discussion process is intended
to assure that Proposers fully understand the requirements of the RFP and that the
evaluation team fully understands each qualified Proposer’s Technical Proposal and the
Proposer’s ability to perform as needed. Discussions involve only a limited exchange of
information. Discussions are not negotiations. The SCDOT POC may discuss with each
Proposer deficiencies, significant weaknesses, and other aspects of a Proposal that could
be altered or explained in its Proposal. However, the SCDOT POC is not required to
discuss every area where the Proposal could be improved. The scope and extent of
Discussions are a matter of the SCDOT POC*‘s judgment. If SCDOT determines that
Discussions are necessary, SCDOT will forward a written invitation to the responsive
Proposers.

SCDOT reserves the right to hold multiple Discussions at any length of time with all of
Proposers. All Discussions shall be controlled by the SCDOT POC. Proposers shall not
communicate with any other SCDOT employees regarding these Discussions except at
the appropriate Discussion meetings.

At the conclusion of Discussions, SCDOT may either, 1) issue a Request for Best and
Final Offers or 2) cancel the procurement.

5.10 Best and Final Offer

At the conclusion of Discussions, if SCDOT determines that Proposal revisions are
warranted, SCDOT may issue a Request for Best and Final Offer (BAFO). Regardless of
the length or number of Discussions, there will be only one request for a BAFO. If
necessary, SCDOT may also issue an addendum to revise the RFP to allow revisions to
clarify and document understandings reached during Discussions. The Request for
BAFO will include instructions for preparing and submitting the BAFO and will include
a new Milestone Schedule. Proposers submitting a BAFO will not be requested to re-
submit any documents which are unchanged from their initial Proposals. Proposers
should provide necessary changes to individual paragraphs, as briefly as possible,
together with a table of contents, which clarifies where within the initial Proposal the
additional information or changed documents would be placed. Proposal revisions shall
include a BAFO Acknowledgement Form that acknowledges receiving all RFP
amendments, if applicable. If only Cost Proposal revisions are requested, Proposers will
revise and resubmit the Cost Proposal, and SCDOT will analyze the Cost Proposals as
outlined in Section 5.6. If Technical Proposal revisions are warranted, Proposers will
revise and resubmit, and the procurement process will return to Section 5. A new bid
bond shall be submitted only if the final Proposal revisions to the Proposer’s Cost
Proposal are greater than its initial Cost Proposal.

5.11 Protest

5.11.1 Grounds for Protest
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5.11.2

Project ID P039720

Protest of Contents of Solicitation (Invitation For Bids or RFPs or other
solicitation documents, whichever is applicable, or any amendment to it, if the
amendment is at issue): Any Proposer who is aggrieved in connection with a
solicitation document shall file a written protest to SCDOT’s Chief Procurement
Officer (CPO), PO Box 191, Columbia, SC 29202, within five business days of
the date of posting of the solicitation, RFQ, RFP, or other solicitation document
or any addendums to it on the SCDOT design-build website.

Protest of Short-listing: Any Protestant who is aggrieved in connection with the
selection of short-listed Proposers shall file a written protest with the CPO within
five business days of the date the short-list is posted on SCDOT design-build
website. Any matter that could have been raised pursuant to the Protest of
Contents of Solicitation, section above, may not be raised as a protest of the
selection of the short-list. The number of Proposers short-listed is not grounds
for a protest.

Protest of Award: Any Protestant who is aggrieved in connection with the award
of the Contract shall file a written protest with the CPO within five business days
of the date the Notice of Award is posted on SCDOT design-build website. Any
matter that could have been raised pursuant to the protest of contents of
solicitation or short-listing, section above, may not be raised as a protest of award.

Exclusive remedy: The rights and remedies granted in this section to Proposers,
either actual or prospective, are to the exclusion of all other rights and remedies
of Proposers against the SCDOT.

Failure to file a timely protest: If protestant fails to request a protest within the
five business days, the short-list and award shall be final.

SCDOT Procedures for Protest

Protest: A protest must be in writing, filed with the CPO, and set forth the
grounds of the protest and the relief requested with enough specificity to give
notice of the issues to be decided. The protest must be received by the CPO within
the time provided.

Burden of Proof: The protestant bears the burden of proving the validity of the
protest or claim against the SCDOT.

Duty and Authority to Attempt to Settle Protests: Before commencement of an
administrative review, the CPO, or a designee of the CPO, may attempt to settle
by mutual agreement a protest of an aggrieved Protestant, actual or prospective,
concerning the solicitation, short-listing, or award of the Contract. Any settlement
reached by mutual agreement shall be approved by the CPO.

Administrative Review and Decision: If, after reasonable attempt, a protest
cannot be settled by mutual agreement, the CPO, or a designee, shall promptly
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conduct an administrative review. The CPO shall commence the administrative
review no later than five business days after a reasonable settlement attempt and
shall issue a decision in writing within five business days of completion of the
review. The decision must state the reasons for the action taken. The decision
shall include findings of fact and conclusions of law, separately stated. A copy
of the decision along with a statement of appeal rights set forth below must be
mailed or otherwise furnished immediately to the protestant.

Finality of Decision and Appeal: The SCDOT’s decision pursuant to the above
paragraph is final and conclusive. A person adversely affected by the final
decision can appeal to circuit court and hereby waives a trial by jury regarding
any protest arising out of this procurement and any such trial will be a non-jury
trial before the South Carolina Circuit Court in Richland County.

Stay of Award: The Contract award is stayed until issuance of a final decision by
the SCDOT. Once a final decision is issued, the filing of a petition to appeal that
decision does not stay enforcement of SCDOT’s decision to award the Contract.

All Freedom of Information (FOIA) requests will be sent to the FOIA Officer in
the SCDOT Office of Chief Counsel.

6. SELECTION OF CONTRACTOR

The Chair of the Committee will present a report regarding the review of the Proposals along
with the Technical and Cost Proposal Analysis results to SCDOT Director of Alternative
DeliveryCenstruetion’s—Offiee and recommend selection of the Proposer with the highest
Weighted Criteria Score. Prior to Contract execution, the Office of Alternative
DeliveryDPireeter—ofConstruetion’s—Offiee may conduct limited negotiations on any issues
regarding scope, schedule, financing, inclusion of ATCs, inclusion of any concepts submitted
by another Proposer (provided a stipend is accepted by the unsuccessful Proposer), or any
information provided by the selected Proposer. If, however, no limited negotiations are
initiated, then in submitting its Proposal, the recommended Proposer agrees to execute and
deliver the Contract in the form as existed, as in the Final RFP (or last addendum, if applicable).
The Office of Alternative DeliveryDireetor-of Construetion’s-Offiee will prepare a Secretary
of Transportation Record of Approval Form requesting authorization to award and execute a
Contract. Upon approval by the SCDOT Secretary of Transportation, SCDOT will offer a
Contract to the selected Proposer. However, if the selected Proposer refuses to execute and
deliver the Contract (absent limited negotiations-driven revisions) or if the revised Contract
terms are not accepted by the selected Proposer or if the selected Proposer is unable to fulfill
the Contract requirements, then Proposer agrees that this constitutes a withdrawal and SCDOT
may offer a contract to the Proposer with the next highest Weighted Criteria Score and SCDOT
may elect to call upon Proposer’s bid bond/proposal guaranty pursuant to the terms thereof.
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7. GENERAL INFORMATION
7.1 Reserved Rights

SCDOT reserves the right to terminate the evaluation of one or more of the Proposals if
it is determined to be in the best interest of the state to do so.

SCDOT reserves the right, at its sole discretion, to either cancel this solicitation or to re-
advertise in another public solicitation when it is in the best interest of the state to do so.

SCDOT reserves the right to reject any and all Proposals, or parts thereof, and/or to
discontinue Contract execution with any party at any time prior to final Contract
execution.

Except as to stipends under, and subject to the terms and conditions of executed stipend
agreement, SCDOT assumes no liability and will not reimburse costs incurred by firms,
whether selected or not, in developing Proposals or in Contract execution.

SCDOT reserves the right to request or obtain additional information about any and all
Proposals. SCDOT may also issue addendums to the RFP, which will be posted on the
Design-Build website and emailed to all Proposers’ Points of Contact.

SCDOT reserves the right to modify all dates indicated or projected in this RFP.

SCDOT reserves the right to appoint subcommittees, composed as it sees fit, and to
engage outside experts and consultants, in each case to assist the Committee in evaluation
of Proposals

SCDOT reserves the right to make independent calculations with respect to numbers and
calculations submitted in a Proposal for purposes of evaluation.

SCDOT reserves the right to require confirmation of information furnished by a
Proposer, and to require additional information from a Proposer.

SCDOT reserves the right to seek or obtain information from any source that, in
SCDOT’s view, has the potential to improve SCDOT’s understanding and evaluation of
Proposals.

SCDOT reserves the right to disqualify any Proposer from the solicitation for violating
any rules or requirements hereof, specified in this RFP or under applicable law.

SCDOT reserves the right to add to the short-list any Proposer that submitted an SOQ, in
order to replace a short-listed Proposer that withdraws or is disqualified from further
participation in this solicitation.

SCDOT reserves the right to disclose information submitted or afforded to SCDOT under
this RFP or pursuant to applicable law.
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SCDOT reserves the right to exercise any other right reserved or afforded to SCDOT
under this RFP and applicable law.

SCDOT reserves the right to exercise its discretion in relation to the matters that are the
subject of this RFP as it considers necessary or expedient in light of all circumstances
prevailing at the time that SCDOT considers to be relevant.

SCDOT reserves the right to revise or amend the RFP (or any processes hereunder),
specifications and/or drawings, including changes to the date the Proposal is due. Such
changes, if any, will be announced by an addendum(s) to this RFP. All information
relating to this RFP, including pertinent changes/addendums and other applicable
information ~ will be posted on  SCDOT’s  Design-Build  website
https://www.scdot.org/business/design-build.aspx. If changes are made to the RFP
within 10 days of the due date, the dates identified in the Milestone Schedule may be
adjusted accordingly. Proposers are advised to check this site frequently to ensure they
have the latest information.

7.2 Other General Terms:

Receipt of an addendum by the Proposer must be acknowledged in the space provided
on the Addendum Notice to Proposer Transmittal Form posted on the SCDOT Design-
Build website for this Project. Proposers shall submit the signed Notice with its Technical
Proposal response to this RFP. Failure to acknowledge an addendum may result in
rejection of the Proposal. Explanations or instructions given in a form other than an
addendum or ATC response letter shall not be binding.

After award, if an unsuccessful Proposer would like to schedule a debriefing, Proposer
shall submit a request within three business days from the date the award notification is
posted on the SCDOT Design-Build website for this Project. Only written requests
(emails are acceptable) for a debriefing will be scheduled. Failure to request a debriefing
within the three business day period waives the opportunity for a debriefing.

Proposer shall be held responsible for the validity of all information supplied in its
Proposal, including that provided by potential subcontractors. Should SCDOT
subsequently learn that the facts and conditions were not as stated, the Proposal may be
rejected or contract terminated for default if after award, in addition to any other remedy
available under the contract or by law.

Proposer, by submitting a Proposal, represents that it has read and understands the RFP,
its exhibits, attachments and addendums, and that its Proposal is made in compliance
with the criteria of the RFP. Proposers are expected to examine the RFP, its exhibits,
attachments and addendums thoroughly and should request an explanation of any
ambiguities, discrepancies, errors, omissions, or conflicting statements therein. Failure
to do so will be at the Proposer's risk. Proposer is responsible for any patent ambiguity
in the RFP, its exhibits, attachments and addendums that Proposer does not bring to
SCDOT's attention.
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Proposal Acceptance Period - By submitting a Proposal, Proposer agrees to hold the
Proposal offer available for acceptance a minimum of 90 calendar days after the
submission of its Cost Proposal. If a BAFO is requested, Proposer agrees to hold the
BAFO available for acceptance a minimum of 90 calendar days after the submission of
its BAFO Cost Proposal.

Submission of a Proposer’s bid is not considered complete until both the Technical and
Cost Proposals are received by SCDOT.

If a Proposer withdraws any time during the procurement, the stipend shall be forfeited
and, if the Proposer is the selected Proposer, following evaluation, SCDOT may call upon
the bid bond/proposal security pursuant to the terms thereof.

This RFP does not commit SCDOT to enter into the Contract or proceed with the
solicitation. =~ SCDOT and the State of South Carolina assume no obligations,
responsibilities or liabilities, fiscal or otherwise, to reimburse all or part of the costs
incurred or alleged to have been incurred by parties considering a response to or
responding to this RFP. All such costs shall be borne solely by each responding
Proposers.

In no event will SCDOT be bound by, or liable for, any obligations with respect to the
Project until such time (if at all) as the Contract has been executed by SCDOT and, then,
only to the extent provided in the Contract.

A business day is hereby defined as a day in which SCDOT Headquarters is open for
business.

ET is the current Eastern Time as observed in the Eastern Time Zone for this Project.
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8. MILESTONE SCHEDULE

Milestone Schedule

Date/Time

Provide RFP for Industry Review #1

Tuesday, November 01, 2022

Deadline to Request Confidential Meeting to Discuss
Risks, ATCs, and IMR ATCs

Monday, November 07, 2022
by 2:00pm ET

Confidential Risk Register and Conceptual ATC
Meetings with Proposers

Tuesday, November 08, 2022

First Confidential Traffic and Interchange Concept
Meetings with Proposers

Wednesday, November 09,
2022

Deadline for Proposers to submit Non-Confidential
Questions on the RFP for Industry Review #1

Tuesday, November 15, 2022
by 7:30am ET

Provide RFP for Industry Review #2

Thursday, December 01,
2022

Deadline to Request Confidential Meeting to Discuss
Risks, ATCs, and IMR ATCs

Friday, December 02, 2022
by 2:00pm ET

Second Confidential Traffic and Interchange Concept
Meetings with Proposers

Wednesday, December 07,
2022

Confidential Risk Register and Conceptual ATC
Meetings with Proposers

Thursday, December 08,
2022

Deadline to Request Confidential Meeting to Discuss
Risks, ATCs, and IMR ATCs

Friday, December 30, 2022
by 2:00pm ET

Deadline for Proposers to submit Non-Confidential
Questions on the RFP for Industry Review #2

Wednesday, January 04, 2023
by 7:30am ET

Third Confidential Traffic and Interchange Concept
Meetings with Proposers

Thursday, January 05, 2023
through Friday, January 06,
2023

Confidential Risk Register and Conceptual ATC
Meetings with Proposers

Monday, January 09, 2023

Provide RFP for Industry Review #3

Wednesday, January 18, 2023

Open-Forum Meeting with Proposers for RFP for
Industry Review Non-Confidential
Questions/Clarifications

Tuesday, January 24, 2023 at
8:00am ET

Fourth Confidential Traffic and Interchange Concept
Meetings with Proposers

Tuesday, February 07, 2023

Issue Final RFP

Wednesday, February 15,
2023

Deadline to Submit Preliminary ATC Package and
Confidential Questions

Thursday, February 23, 2023
by 7:30am ET

Deadline to Request Confidential Meeting to Discuss
Interchange Concepts and IMR Requirements

Friday, March 03, 2023 by
2:00pm ET
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Milestone Schedule

Date/Time

Confidential Preliminary ATC and Confidential
Questions One-on-One Meetings with Proposers

Wednesday, March 08, 2023

Fifth Confidential Traffic and Interchange Meetings w/
Proposers and Presentations

Thursday, March 09, 2023
and Friday, March 10, 2023

Deadline to Request Confidential Meeting to Discuss
Traffic Interchange Concepts and IMR Requirements

Thursday, March 16, 2023 by
2:00pm ET

Submittal of Nen-Confidential Questions

TFuesday, Mareh 21,2023 by
2:00pmET

SCDOT Responds to Preliminary ATCs and
Confidential Questions Submittal of Non-Confidential
Questions

Tuesday, March 21, 2023

Sixth Confidential Traffic and Interchange Concept
Meeting with Proposers

Wednesday, March 22, 2023

Submittal of Non-Confidential Questions

Thursday, March 23, 2023 by
by 2:00pm ET

Open-Forum Meeting to Respond to Non-Confidential
Questions

Tuesday, April 04, 2023

Submittal of Formal ATCs for Initial Review and
Submittal of Confidential Questions

Wednesday, April 05, 2023
by 7:30am ET

SCDOT Responds to Formal ATCs with final
determination, asks questions/requests information, or
provides conditional responses

Wednesday, May 03, 2023

Submittal of Non-Confidential Questions

Wednesday, May 03, 2023 by
2:00pm ET

Deadline to Request Confidential Meeting to Discuss
Traffic Interchange ATCs and IMR Requirements

Friday, May 05, 2023 by
2:00pm ET

Confidential Formal ATC and Traffic and Interchange
One-on-One Meetings

Thursday, May 11, 2023

Resubmittal of Formal ATCs in its final form (no
revisions allowed after this submittal, unless requested
by SCDOT)

Wednesday, May 17, 2023 by
2:00pm ET

Open Forum Meeting to Respond to Non-Confidential
and Confidential Questions

Thursday, May 18, 2023

SCDOT’s Final Determination for Formal ATCs

Friday, June 02, 2023

Submittal of Non-Confidential and Confidential
Questions

Friday, June 23, 2023 by
7:30am ET

Open Forum Meeting to Respond to Non-Confidential
and Confidential Questions

Tuesday, July 11, 2023

Submittal of Non-Confidential and Confidential
Questions

Tuesday, August 01, 2023 by
7:30am ET

Deadline for Proposers to Submit Independent Peer
Review Package

Tuesday, August 08, 2023 by
2:00pm ET
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Milestone Schedule

Date/Time

Open Forum Meeting to Respond to Non-Confidential
and Confidential Questions

Tuesday, August 15, 2023

Submittal of Non-Confidential and Confidential
Questions

Friday, September 01, 2023
by 7:30am ET

Open Forum Meeting to Respond to Non-Confidential
and Confidential Questions

Thursday, September 14,
2023

Submittal of Technical Proposals

Monday, October 02, 2023 by
2:00pm ET

Technical Proposal Presentations

Monday, November 06, 2023
through Tuesday, November
07,2023

Submittal of Cost Proposals

Wednesday, December 06,
2023 from 9:00am to
10:00am ET

Public Announcement of the Technical and Cost
Proposal Analysis (with team representatives present)

Thursday, December 07,
2023 at 1:00pm ET
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9. COST PROPOSAL BID FORM

Carolina Crossroads Phase 3 — 1-20/26/126 System
Interchanges
Richland & Lexington Counties

CONTRACTOR:

ADDRESS:

Provide full Project scope as described in the Contract Documents.

TOTAL COST TO COMPLETE (A) =

No conditional or qualified Bids will be accepted, nor Bids with reservations, assumptions, or
that are premised upon changes to the terms of the Contract, and all such Bids will be rejected.

Signature Date
Printed Name
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16. NON-COLLUSION CERTIFICATION

NON-COLLUSION CERTIFICATION
Project ID: P039720

IN ACCORDANCE WITH THE PROVISIONS OF S.C. CODE ANN. §§ 39-3-10 ET.SEQ., 39-5-10 ET. SEQ.,
15 U.S.C. §45; 23 C.F.R. §635.112(F); AND 28 U.S.C. §1746, | HEREBY ACKNOWLEDGE THAT | AM
AN OFFICER OF THE PROPOSER FIRM AND, UNDER PENALTY OF PERJURY UNDER THE LAWS OF
THE UNITED STATES AND SOUTH CAROLINA, DECLARE, BY MY CERTIFICATION BELOW, THAT THE
FOLLOWING IS TRUE AND CORRECT, AND FURTHER, THAT THIS JOINT-VENTURE, FIRM,
PARTNERSHIP, ASSOCIATION OR CORPORATION, OR ANY OTHER LEGAL ENTITY HAS NOT, EITHER
DIRECTLY OR INDIRECTLY, ENTERED INTO ANY AGREEMENT, PARTICIPATED IN ANY COLLUSION,
OR OTHERWISE TAKEN ANY ACTION IN RESTRAINT OF FREE COMPETITIVE BIDDING IN
CONNECTION WITH THE SUBMISSION OF A BID PROPOSAL ON THE ABOVE REFERENCED PROJECT.

BY CHECKING THIS BOX[:] , | CERTIFY THAT | HAVE READ, UNDERSTAND, ACCEPT, AND
ACKNOWLEDGE ALL OF THE ABOVE STATEMENTS.

Executed on Signed:
(Date) (Officer/Proposer)
(Title)
(Address)
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11. EQUAL EMPLOYMENT OPPORTUNITY CERTIFICATION

(COMPLETE THIS SECTION FOR FEDERAL PROJECTS ONLY)
EQUAL EMPLOYMENT OPPORTUNITY PERFORMANCE

Select the Certification that applies to the PROPOSER:

Certification (1)- or Certification (2) -

Select the appropriate responses in the applicable Certification:

Certification (1): Pursuant to 41 C.F.R. §60-1.7(b)(1), Previous Equal Employment Opportunity Performance
Certification, as the Prospective Prime Contractor, | HEREBY CERTIFY THAT I:

(a) (HAVE / HAVE NOT) developed and filed an Affirmative Action Program pursuant to
41C.F.R. §60-2 and/or 60-4;

(b) (HAVE / HAVE NOT) participated in a previous contract or subcontract subject to the equal
opportunity clause;

(c) (HAVE / HAVE NOT) filed with the Joint Reporting Committee, the Director of Office of
Federal Contract Compliance, or the Equal Employment Opportunity Commission, all reports due
under the applicable filing requirements,

OR

Certification (2): I, HEREBY CERTIFY that as the Prospective Prime Contractor submitting this Proposal, (CLAIM
/DO NOT CLAIM) exemption from the submission of the Standard Form 100 (EEO-1) due to the
fact that it employs a total of less than fifty (50) employees under C.F.R. §60-1.7, or qualifies for
an exempted status under 41 C.F.R. §60-1.5.

I FURTHER CERTIFY that the above Certification will be made part of any Subcontract Agreement, or other
agreement involved with this project.

Executed on , 20 . Signed:

(Officer/PROPOSER)
Title:

Company:

Address:

Note: The above certification is required by the Equal Employment Opportunity Regulations of the Secretary of Labor (41 CFR
60-1.7(b)(1)), and must be submitted by PROPOSERS only in connection with contracts which are subject to the equal opportunity
clause. Contracts that are exempt from the equal opportunity clause are set forth in 41 CFR 60-1.5. (Generally, only contracts of
$10,000 or under are exempt.)

Currently, Standard Form 100 (EEO-1) is the only report required by Executive Orders or their implementing regulations.

Proposers, Primary Members, or proposed Subcontractors (any tier) and Consultants who have participated in a previous contract
subject to the Executive Orders and have not filed the required reports shall note that 41 CFR 60-1.7(b)(1) prevents the award of
contracts and subcontracts unless such contractor submits a report covering the delinquent period or such other period specified
by the Federal Highway Administration or by the Director, Office of Federal Contract Compliance, U.S. Department of
Labor.

Project ID P039720 SCDOT | Design-Build Project Page 52 of 57
Carolina Crossroads Phase 3 — [-20/26/126 System Interchanges
Richland & Lexington Counties, South Carolina



12. STIPEND ACKNOWLEDGEMENT FORM

Stipend Acknowledgement Form

Carolina Crossroads Phase 3 — 1-20/26/126 System
Interchanges
Richland & Lexington Counties

Proposer:

ADDRESS:

The undersigned Proposer, hereby:

Waives the stipend for this Project.

Accepts the stipend for this Project.

By accepting the stipend for this Project, Proposer agrees:

1) to execute and include the Stipend Agreement in Article XIII of the RFP with its RFP
response;

2) to submit an invoice with FEIN number for the stipend amount to the SCDOT POC after
SCDOT’s posting of the Notice of Award on SCDOT’s Design-Build Website.;

3) to transfer all rights to its Work Product used to develop the Proposal as of the date of this
acknowledgement. “Work Product” ”” means all submittals, including ATCs, ideas, innovations,
solutions, methods, processes, design concepts, materials, electronic files, marked up drawings,
cross sections, quantity lists and intellectual property, made by Proposer during the RFP process,
including the Proposal, exchange of information during the pre-Proposal and post-Proposal
period.

SCDOT will pay the stipend to each eligible unsuccessful Proposer, who has signed a Stipend
Agreement, within ninety (90) days after execution of the Contract or the decision to not award a
contract.

Date Proposer
Print Name
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13. STIPEND AGREEMENT

STIPEND AGREEMENT
Project ID: P039720

Carolina Crossroads Phase 3 — 1-20/26/126 System Interchanges
Richland & Lexington Counties

THIS STIPEND AGREEMENT (the “Agreement”) is made and entered into as of the  day of
, 20 _, by and between the SOUTH CAROLINA DEPARTMENT OF TRANSPORTATION (hereinafter
“SCDOT”), and ("Proposer"), with reference to the following facts:

SCDOT issued a Request for Proposal (“RFP”) for design and construction of the above-referenced Design-
Build Project (“Project”), pursuant to procurement authority granted in Section 57-5-1625 of the S.C. Code of Laws,
1976, as amended. The RFP provided for payment of stipends as provided herein. Capitalized terms used, but not
defined, have the meanings ascribed in the RFP.

NOW, THEREFORE, Proposer hereby agrees as follows:

1. Work Product.

1.1 Proposer shall prepare and submit a responsible and responsive Technical Proposal and Cost
Proposal that conforms in all material respects to the requirements and provisions of the RFP, as determined by
SCDOT, and are timely received by SCDOT in accordance with the RFP Milestone Schedule.

1.2 By signing this Stipend Agreement, Proposer agrees to transfer full and complete ownership to
SCDOT of all Work Product. The Work Product (as defined below) shall become the property of SCDOT without
restriction or limitation on its use, without further compensation or consideration, and can be used in connection with
this Project or any future projects by SCDOT. Neither Proposer nor any of its team members shall copyright any of
the material developed under this Agreement.

1.3 The term “Work Product” shall mean the Proposal and all material, electronic files, marked up
drawings, cross sections, quantity lists, submittals, alternative technical concepts (ATC), ideas, innovations, solutions,
methods, processes, design concepts, Trade Secrets or confidential information, and intellectual property, made by or
produced for Proposer in the development and submission of the Technical and Cost Proposal, including exchanges
of information during the pre-Proposal and post-Proposal period.

2. Compensation and Payment.

2.1 A stipend to Proposer for the Work Product described herein shall be $ 3,630,000 and is payable to
Proposer that was determined to be responsible and (1) submitted a responsive Technical Proposal and responsive
Cost Proposal to the RFP which is not selected for award of this Project, or (2) was awarded the Contract but the
Contract was terminated by SCDOT for convenience after the Submittal of Proposal Due Date (See Final RFP
Milestone schedule) but prior to the Notice to Proceed #1. Responsibility of Proposers and responsiveness of the
Technical Proposal and Cost Proposal will be determined by SCDOT as a condition of payment.

2.2 SCDOT will pay the stipend to Proposer as follows, subject (as applicable) to the following
conditions:

(a) Proposer has submitted this signed Stipend Agreement, unchanged with its response to the RFP.

(b) After posting of the Notice of Award on SCDOT’s Design-Build Website, Proposer has submitted
to SCDOT an invoice, with FEIN Number, for the Stipend amount.

(c) After execution of the Contract or the decision not to award a contract, SCDOT will pay the invoice
for the stipend amount to the unsuccessful Proposer meeting the criteria of Section 2.1 within 90 calendar days of
receipt of the invoice from Proposer.

(d) If the procurement is suspended or cancelled prior to the Proposal Due Date (see FINAL RFP
Milestone schedule), no stipend will be paid to Proposer.
(e) After the submittal of Proposals, but prior to award, if the procurement is cancelled, all Proposers

that provide a responsive Technical Proposal and Cost Proposal to the final RFP and submitted a signed Stipend
Agreement with their RFP shall receive the stipend

® In the event of a Best and Final Offer, only one stipend will be paid to each Proposer that executed
a Stipend Agreement and met the other criteria and conditions herein.

(2) No stipends will be paid for submitting RFQ responses.

(h) No stipends will be paid to a Proposer who withdraws at any time from this procurement.
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2.3 Acceptance by the Proposer of payment of the stipend amount from SCDOT shall constitute a
waiver by Proposer of any and all right, equitable or otherwise, to bring any claim in connection with this procurement,
procurement process, award of the Contract, or cancellation of this procurement.

2.4 The Proposer awarded the contract shall be not eligible to receive a stipend.

2.5 If Proposer elects to waive payment of the stipend, SCDOT will not use the ideas or information
contained in that Proposer’s Proposal for this Project. However, the Proposer’s Proposal will be subject to the South
Carolina Freedom of Information Act.

3. Indemnities.

3.1 Subject to the limitations contained in Section 3.2, Proposer shall indemnify, protect and hold harmless
SCDOT and its directors, officers, employees and contractors from, and Proposer shall defend at its own expense, all
claims, costs, expenses, liabilities, demands, or suits at law or equity arising, in whole or in part, from the negligence
or willful misconduct of Proposer or any of its agents, officers, employees, representatives or subcontractors or breach
of any of Proposer’s obligations under this Agreement.

3.2 This indemnity shall not apply with respect to any claims, demands or suits arising from use of the
Work Product by SCDOT.

4. Compliance With Laws.

4.1 Proposer shall comply with all federal, state, and local laws, ordinances, rules, and regulations
applicable to the work performed or paid for under this Agreement and covenants and agrees that it and its employees
shall be bound by the standards of conduct provided in applicable laws, ordinances, rules, and regulations as they
relate to work performed under this Agreement. Proposer agrees to incorporate the provisions of this paragraph in any
subcontract into which it might enter with reference to the work performed pursuant to this Agreement.

4.2 The Proposer agrees (a) not to discriminate in any manner against an employee or applicant for
employment because of race, color, religion, creed, age, sex, marital status, national origin, ancestry or disability of a
qualified individual with a disability; (b) to include a provision similar to that contained in subsection (a) in any
subcontract; and (c) to post and to cause subcontractors to post in conspicuous places available to employees and
applicants for employment, notices setting forth the substance of this clause.

5. Assignment.

Proposer shall not assign this Agreement without SCDOT’s prior written consent. Any assignment of this Agreement
without such consent shall be null and void.

6. Miscellaneous.

6.1 Proposer and SCDOT agree that Proposer, its team members, and their respective employees are
not agents of SCDOT as a result of this Agreement.
6.2 This Agreement, together with the RFP, as amended from time to time, the provisions of which are

incorporated herein by reference, embodies the entire agreement of the parties. There are no promises, terms,
conditions, or obligations other than those contained herein or in the RFP, and this Agreement shall supersede all
previous communications, representation, or agreements, either oral or written, between the parties hereto.

6.3 It is understood and agreed by the parties hereto that if any part, term, or provision of this Agreement
is by the courts held to be illegal or in conflict with any law of the State of South Carolina, the validity of the remaining
portions or provisions shall not be affected, and the rights and obligations of the parties shall be construed and enforced
as if the Agreement did not contain the particular part, term, or provisions to be invalid.

6.4 This Agreement shall be governed by and construed in accordance with the laws of the State of
South Carolina.
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IN WITNESS WHEREOF, the parties have executed this Agreement as of the date first written above.

Witness:

Recommended:

Brad Reynolds
Design-Build Program Manager

Witness:

Project ID P039720

SOUTH CAROLINA DEPARTMENT
OF TRANSPORATION

By:

Chris Gaskins
Design-Build Engineer

Proposer

Name of Proposer

By:

Its:
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14. BID BOND FORM

Note: This Bid Bond form is the only means of bid security that will be accepted by the S. C. Department of Transportation.

South Carolina Department Date Bond Executed
of Transportation

BID BOND

Principal

Surety

Amount of Bond 5% OF Total Cost to Complete as shown on the Cost Proposal Bid form Date of Bid

Project

KNOW ALL MEN BY THESE PRESENTS, That we, the PRINCIPAL, hereinafter “PROPOSER” and SURETY above named are
held and firmly bound unto the South Carolina Department of Transportation, hereinafter called the Department, in the sum of the amount stated
above, for the payment of which sum well and truly to be made, we bind ourselves, our heirs, executors, administrators, and successors, jointly
and severally, firmly by these presents.

The condition of this obligation is such as to operate as a guarantee that the PROPOSER will fully and promptly execute a contract
and cause to be executed bonds acceptable to the Department, all as set forth in Request for Proposal (RFP) for the Project identified above and
PROPOSER’s Response to RFP, should the same be accepted, and that not longer than twenty (20) days after the receipt by the PROPOSER of
Contract forms from the Department, Proposer will execute the form of Contract included in the RFP on the basis of the terms and conditions set
forth in the RFP and PROPOSER’S Response to RFP together with and accompanied by a Performance and Indemnity bond conforming to
bond forms located on the Design-Build website under “Standard Forms”, in the total amount of said Contract’s Contract Price (as defined
therein),, and a Payment bond conforming to the bond forms located on the Design-Build website under “Standard Forms”, in the amount of
100% of such Contract Price, , and that failure to perform shall be just and adequate cause for the annulment of the awards; and it is fully
understood that in the event of the annulment of the award, the amount of this guarantee shall immediately be at the disposal of the Department,
not as penalty, but as an agreed liquidated damage and as difficult to determine, agreed between the parties are reasonable under the
circumstances existing as of the Proposal Due Date (as defined in the REFP) to compensate the Department for losses its will incur as a result of
Proposer’s failure to enter into the Contract. Should each and all of the foregoing conditions be fulfilled and Performance and Indemnity and
Payment bonds, as set forth in the Proposal, be executed, bonds being satisfactory to the Department, this obligation shall be null and void;
otherwise to remain in full force and effect.

IN WITNESS THEREOF, the above-burden parties have executed this instrument under their several seals on the date indicated
above, the name and corporate seal of each corporate party being hereto affixed and these presents duly signed by its undersigned representative,
pursuant to authority of its governing body.

In Presence of: INDIVIDUAL OR PARTNERSHIPPROPOSER
Witness (2 Required)

1. (Seal)

2. (Seal)
Corporate Principal

Attest

Secretary Business Address
Witness (2 Required)
1. By Affix
Corporate

2. Title Seal

Corporate Surety
Witness (2 Required) Business

Address

1.
By Affix Corporate

2. Seal
Title

Note: All signatures and other information must be furnished.
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DESIGN-BUILD AGREEMENT
CAROLINA CROSSROADS PHASE 3 - 1-20/26/126 SYSTEM INTERCHANGES DESIGN-
BUILD PROJECT

This Design-Build Agreement (“Agreement”) is entered into and effective as of

20__, by and between the South Carolina Department of Transportation (“SCDOT”),

an agency of the State of South Carolina (“the State”), and —[NTD — INSERT

CONTRACTOR’S LEGAL NAME], a [NTD — INSERT CONTRACTOR’S LEGAL FORM]
(“Contractor”) (“SCDOT” and “Contractor,” collectively “Parties”).

RECITALS
A. The State of South Carolina wishes to improve the safety and operation of the state
highway system;
B. SCDOT, as a servant of the people of the State of South Carolina, wishes to see the
Project completed.
C. SCDOT wishes to enter into an agreement with a private sector design-build contractor to

develop, design, and reconstruct the [-20/1-26/1-126 Interchanges including the St.
Andrews Road and Bush River Road Interchanges, which consists generally in Lexington
and Richland Counties (the “Project”).

D. SCDOT has identified this Project as one that needs an expeditious and streamlined
process that integrates designers and builders into one contract.

E. SCDOT, working with the Federal Highway Administration (“FHWA”), will utilize an
innovative process to allow commencement and completion of the Project in a timely and
cost-effective manner with a Design-Build collaborative approach.

F. Pursuant to S.C. Code Ann. § 57-5-1625 (the “Statute”), SCDOT is awarding this Project
using a Design-Build procedure.

G. Contractor wishes to enter into an agreement with SCDOT to design and construct the
Project.
H. It is the intent of the Parties that this Agreement and the other Contract Documents

(defined in Section 1.2.1) collectively constitute a “design-build contract that provides for
the design, right-of-way acquisitions, permitting, and construction of a project by a single
entity”, as contemplated under the Statute [and | ], and are entered into in
accordance with the provisions of the RFP.

NOW, THEREFORE, in consideration of the sums to be paid by SCDOT to Contractor,
the Work to be performed by Contractor, the foregoing premises, covenants, and agreements set
forth herein, and other consideration, the receipt and sufficiency being hereby acknowledged by
the Parties, the Parties hereby agree as follows:
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Article 1.
DEFINITIONS; CONTRACT DOCUMENTS; INTERPRETATION OF CONTRACT
DOCUMENTS

1.1 Definitions

Definitions for the terms used in this Agreement and the other Contract Documents are
contained in Exhibit 1.

1.2 Contract Documents; Order of Precedence

1.2.1 The term “Contract Documents” shall mean the documents listed in this Section
1.2. Each of the Contract Documents is an essential part of the agreement between the Parties,
and a requirement occurring in one is as binding as though occurring in all. The Contract
Documents are intended to be complementary and to describe and provide for a complete
agreement subject to Section 1.2.4. The order of precedence, from highest to lowest as set forth
below, shall control if there exists any conflict among the Contract Documents:

(a) Change Orders and Agreement amendments (excluding amendments to
the Technical Provisions which are separately addressed in subparagraphs (d) and (e), below),
and all exhibits and attachments thereto;

(b) The Agreement (including all exhibits and the executed originals of exhibits
that are contracts, except Exhibit 2);

(c) Contractor’s Proposal Commitments and ATCs (as set forth in Exhibit 2);

(d) Technical Provisions amendments, and all exhibits and attachments to
such amendments;

(e) Technical Provisions, and all exhibits and attachments to the Technical
Provisions (except Technical Provision 1000);

(f) SCDOT Special Provisions (as set forth in Technical Provision 1000);
(9) SCDOT Supplemental Technical Specifications;

(h) Special provisions in publications and manuals to the extent incorporated
by reference into the Technical Provisions;

(i) Publications and manuals to the extent incorporated by reference into the
Technical Provisions;

()] RFC Documents to be developed in accordance with the Contract
Documents, provided that: (a) specifications contained therein shall have precedence over plans;
(b) no conflict shall be deemed to exist between the RFC Documents and the other Contract
Documents with respect to requirements of the RFC Documents that SCDOT determines are
more beneficial than the requirements of the other Contract Documents; and (c) any other
Deviations contained in the RFC Documents shall have priority over conflicting requirements of
other Contract Documents only to the extent that the conflicts are specifically identified to SCDOT
by Contractor and SCDOT approves such Deviations in writing in its discretion;

(k) SCDOT Standard Drawings;
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(N SCDOT Supplemental Specifications; and
(m)  SCDOT Standard Specifications

Notwithstanding the order of precedence among Contract Documents set forth in Section
1.2.1, in the event and to the extent that Exhibit 2-3 expressly specifies that it is intended to
supersede specific provisions in the Contract Documents, including approved Deviations
expressly listed in Exhibit 2-3, Exhibit 2-3 shall control over specific provisions of the Contract
Documents. Moreover, if a Contract Document contains differing provisions on the same subject
matter than another Contract Document of the same priority, the provisions that establish the
higher quality, manner or method of performing the Work or use more stringent standards in
SCDOT'’s judgment shall prevail.

In the event of a conflict among any standards, criteria, requirements, conditions,
procedures, specifications or other provisions applicable to the Project established by reference
to a described manual or publication within a Contract Document or set of Contract Documents,
the standard, criterion, requirement, condition, procedure, specification or other provision offering
higher quality, more stringent or better performance in SCDOT’s judgment will apply. Any such
conflict shall be resolved through the procedure set forth in Section 3.9.1.

1.2.2 Proposal

Contractor shall fully perform all of the obligations as set forth in the Proposal, including
Contractor’s Schematic Design, in compliance with the Contract Documents. This performance
obligation extends to all statements, offers, terms, concepts or designs in the Proposal including
those that can reasonably be interpreted as offers to provide higher quality items or more
advantageous terms to SCDOT than otherwise required by the other Contract Documents.

1.2.3 Project Management Plan

In the event of any conflict, ambiguity or inconsistency between the Project Management
Plan and any of the Contract Documents, the Contract Documents shall prevail.

1.2.4 Obligations Regarding Reporting of Conflicts, Ambiguities,
Inconsistencies

A Party that becomes aware of any conflict, ambiguities, omissions, or inconsistencies
within the Contract Documents shall notify the other party in writing of the conflict within five
Business Days. SCDOT will issue a written determination resolving the conflict within 15
Business Days after SCDOT receives notice or becomes aware of any such conflict.

1.3 Construction and Interpretation of Contract Documents

1.3.1 Interpretation

The language in all parts of the Contract Documents shall be construed simply, as a whole
and in accordance with its plain, ordinary and popular meaning and not strictly for or against any
Party. The Parties acknowledge and agree that the Contract Documents are the product of an
extensive series of thorough, arm’s length exchange of ideas, questions, answers, information
and drafts during the Proposal preparation process, that each Party has been given the
opportunity to independently review the Contract Documents with legal counsel, and that each
Party has the requisite experience and sophistication to negotiate, understand, interpret and
agree to the particular language of the provisions of the Contract Documents. Accordingly, it is
the Parties’ intent that any interpretation or construction of any perceived conflict, ambiguity, or
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inconsistency in, between, or among the Contract Documents, whether by Dispute Resolution or
otherwise, shall not be against the Party preparing it, and instead shall be by other rules of
interpretation and construction. SCDOT’s final answers to the questions posed by any party
during the Proposal preparation process are not part of the Contract Documents and shall not be
relevant in interpreting the Contract Documents.

1.3.2 Number and Gender

In this Agreement, terms defined in the singular have the corresponding plural meaning
when used in the plural and vice versa, and words in one gender include all genders.

1.3.3 Headings

The division of this Agreement into parts, articles, sections and other subdivisions is for
convenience of reference only and shall not affect the construction or interpretation of this
Agreement. The headings in this Agreement are not intended to be full or precise descriptions of
the text to which they refer and shall not be considered part of this Agreement.

1.34 References to this Agreement

The words “herein”, “hereby”, “hereof’, “hereto” and “hereunder” and words of similar
import refer to this Agreement as a whole and not to any portion of it. The words “Article”,
“Section”, “paragraph”, “sentence”, “clause” and “Exhibit” mean and refer to the specified article,
section, paragraph, sentence, clause or exhibit of, or to, this Agreement. A reference to a
subsection or clause “above” or “below” refers to the denoted subsection or clause within the

Section in which the reference appears.
1.3.5 References to Agreements and Other Documents

Unless specified otherwise, a reference to an agreement or other document is a reference
to such agreement or other document (including any schedules or exhibits thereto) as it may be
amended, modified or supplemented from time to time in accordance with its terms to the extent
any such original documents, amendments, modifications and supplements are consistent with
the Contract Documents. If there is a conflict, then the order of priority as set forth in Section 1.2
et seq. shall control.

1.3.6 References to Any Person

A reference in this Agreement to any Person at any time refers to such Person’s permitted
successors and assigns.

1.3.7 Meaning of Terms

In this Agreement, words shall be given their plain, ordinary, and popular meaning unless
specifically defined in Definitions in Exhibit 1.

1.3.7.1 Words of inclusion

The words “include,” “including,” and “includes” means “including without
limitations” and shall not be considered to set forth an exhaustive list. This agreement specifically
rejects the South Carolina doctrine "expressio unius est exclusio alterius" or "inclusio unius est
exclusio alterius.”

1.3.7.2 Words of mandatory action versus permissive action
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The words “shall” and “must” are words that mean the action is mandatory
action unless used in conjunction with “not.” The words “may” or “might” mean the action is
permissive and discretionary unless used in conjunction with “not.” The use of “not” in either
circumstance means the action is forbidden and not discretionary.

1.3.8 Meaning of Discretion

In this Agreement, except as otherwise stated herein, the word “discretion” with respect to
any Person or Party means the sole and absolute individual choice or good judgment of such
Person or Party exercised reasonably and in accordance with the implied warranty of good faith
and fair dealing. “Discretion” does not include any choice or judgment that violates any relevant
professional standard of care.

1.3.9 Computation of Periods

If a specified date to perform any act or give any notice in the Contract Documents
(including the last date “within” a specified time period) falls on a non-Business Day, such act or
notice may be timely performed on the next succeeding Business Day; provided, however, that
non-Business Day deadlines contained in the Contract Documents for actions to be taken in the
event of an Emergency or other circumstances, where it is clear that performance is intended to
occur on a non-Business Day, shall not be extended to the next succeeding Business Day.

1.3.10 Meaning of Promptly

In this Agreement, the word “promptly” means as soon as reasonably practicable
considering then-prevailing circumstances. The Parties agree “promptly” means within two
Business Days absent unusual circumstances.

1.3.11 Trade Meanings

Unless otherwise defined herein, words or abbreviations that have well-known trade
meanings are used herein accordance with those meanings.

1.3.12 Dimensions

On plans, working drawings, and standard plans, calculated dimensions shall prevail over
scaled dimensions.

1.3.13 Laws

Unless specified otherwise, a reference to a Law is considered to be a reference to a
Federal or South Carolina statute and/or regulation: (a) such Law as it may be amended, modified,
supplemented or interpreted by the courts from time to time; (b) all regulations and rules pertaining
to or promulgated pursuant to such Law; (c) the successor to the Law resulting from recodification
or similar reorganizing of Laws; and (d) all future Laws pertaining to the same or similar subject
matter.

1.3.14 Time Zones

Unless specified otherwise, references in the Agreement to time or hours shall be to
prevailing Eastern Time.
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14 Referenced Manuals, Publications, Standards, Policies and Specifications

1.4.1 References in the Technical Provisions to manuals or other publications
governing the Work shall mean the most recent edition or revision thereof and amendments and
supplements thereto in effect on the Final RFP release date, unless otherwise expressly provided.

1.4.2 In interpreting standards, policies and specifications referenced in the
Technical Provisions, the following apply:

(a) References to the “project owner” shall mean SCDOT; and

(b) References to “plan(s)” shall mean the RFC Documents.
1.5 Errors, Omissions, and Misdescriptions

1.5.1 Contractor acknowledges that prior to the Effective Date it has had the
opportunity to identify any Errors, omissions, and potentially unsafe provisions in the Technical
Provisions and other Contract Documents, and the opportunity and duty to notify SCDOT of such
fact and of the changes to the provisions that Contractor believed were the minimum necessary
to render the provisions correct and safe. Contractor shall take no advantage of or benefit from
any Error or omission in the Contract Documents that Contractor knew of or, through the exercise
of reasonable care, should know of prior to the Effective Date.

1.5.2 If it is necessary to adopt changes to the Technical Provisions after the
Effective Date to make the provisions correct and safe, such changes shall not be grounds for
any adjustment to the Contract Price, Completion Deadlines or other Claim; provided, however,
that adoption of such a change shall be treated as an SCDOT-Directed Change if: (a) Contractor
neither knew nor had reason to know prior to the Effective Date that the provision was erroneous
or created a potentially unsafe condition; or (b) Contractor knew of and reported to SCDOT the
erroneous or potentially unsafe provision prior to the Effective Date, and SCDOT did not adopt
necessary changes. If Contractor commences or continues any Work affected by such a change
after the need for the change was discovered or suspected or should have been discovered or
suspected through the exercise of reasonable care, Contractor shall bear any additional costs
associated with redoing the Work already performed.

1.5.3 Contractor shall promptly notify SCDOT if Contractor identifies any Errors in
the Contract Documents and obtain specific instructions from SCDOT regarding any such Error
before proceeding with the affected Work.

1.54 If Contractor determines that the Contract Documents do not detail or describe
sufficiently the Work or any matter relative thereto, Contractor shall request further explanation
from SCDOT and shall comply with any explanation thereafter provided by SCDOT. The fact that
the Contract Documents omit or misdescribe any details of any Work that are necessary to carry
out the intent of the Contract Documents shall not relieve Contractor from performing such omitted
Work (no matter how extensive) or misdescribed details of the Work. Instead, Contractor shall
be deemed to have known or have had reason to know of such omission or misdescription prior
to the Effective Date, and shall perform such Work as if the details were fully and correctly set
forth and described in the Contract Documents without entitlement to a Change Order, except as
specifically allowed under Section 14.

1.5.5 Errors in the Schematic Design that require a Necessary Schematic ROW
Change are governed by Section 6.4.3 and Section 14.4.1.
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1.5.6 Inconsistent or conflicting provisions of the Contract Documents shall not be
treated as erroneous provisions under this Section 1.5, but instead shall be governed by Section
1.2.

1.6 Project Information Package

1.6.1 SCDOT has provided the Project Information Package to Contractor.
1.6.2 Except as provided in Section 1.6.3, Contractor acknowledges and agrees that:
(a) The Project Information Package is provided for informational purposes
only;
(b) The Project Information Package is not mandatory or binding on Contractor
or SCDOT;

(c) Contractor is not entitled to rely on the Project Information Package as
presenting any design, engineering, or construction solutions or other direction, means or
methods for complying with the requirements of the Contract Documents, Governmental
Approvals or Law;

(d) SCDOT will not be liable—and Contractor specifically waives—for any
causes of action, claims or Losses suffered by any Contractor-Related Entity by reason of any
use of information contained in, or any action or forbearance in reliance on, the Project Information
Package;

(e) SCDOT has not verified the information in the Project Information Package,
and does not represent or warrant that the information contained in the Project Information
Package is accurate, comprehensive, complete, free from Error or omission or that such
information is in conformity with the requirements of the Contract Documents, NEPA Approval,
other Governmental Approvals or Laws;

() Without limiting clause (e) above, SCDOT makes no representations or
warranties as to any surveys, data, reports or other information provided by SCDOT or other
Persons concerning surface conditions and subsurface conditions, including information relating
to Utilities, Hazardous Materials, contaminated groundwater, archeological, paleontological,
cultural and historic resources, unexploded ordnance, seismic conditions, and Threatened or
Endangered Species, affecting the Work, the Site or surrounding locations;

(9) Contractor shall have no right to additional compensation or Completion
Deadline adjustment based on any Error in the Project Information Package;

(h) Contractor can conduct and is obligated hereunder to conduct a reasonable
investigation to verify or supplement the Project Information Package;

(i) Contractor represents it has conducted its own Reasonable Investigation
to verify or supplement the Project Information Package or specifically waives the right to conduct
a Reasonable Investigation into the accuracy of the Project Information Package, and

1) If and to the extent Contractor or anyone on Contractor’s behalf in any way
uses information in the Project Information Package, such use is made on the basis that such use
is entirely at Contractor’'s own risk and at its own discretion and that Contractor, not SCDOT, is
responsible for such information.
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1.6.3 Section 1.6.2 shall not adversely affect the specific relief available to
Contractor under Article 14 for Relief Events under clauses (h), (j), (k), (1) and (p) of the definition
of Relief Event.

1.7 Professional Services Licensing Requirements

SCDOT does not intend to contract for, pay for, or receive any Professional Services that
are in violation of any professional licensing or registration laws. Contractor acknowledges by
execution of this Agreement that SCDOT has no such intent to violate any laws regarding
professional licensing or registration. It is the intent of the Parties that Contractor is fully
responsible for furnishing the Professional Services of the Project through itself or through
Subcontracts with licensed/registered Professional Service firm(s) as provided herein. Any
reference to Contractor’s responsibilities or obligations to “perform” the Professional Services
portions of the Work shall mean that Contractor shall “furnish” the Professional Services for the
Project as described in this Section 1.7. The terms and provisions of this Section 1.7 shall control
and supersede every other provision of all Contract Documents.

1.8 Federal Requirements

Contractor shall comply with and require its Subcontractors to comply with all Federal
Requirements, including those requirements set forth in Technical Provision 1000. In the event
of any conflict between any applicable Federal Requirements and the other requirements of the
Contract Documents, the Federal Requirements as the supreme law of the land shall prevail, shall
take precedence and be in force over and against any such conflicting provisions to the extent
necessary to eliminate the conflict with the Contract Documents with the non-conflicting portions
of the Contract Documents remaining in full force and effect.

1.9 Incorporation of ATCs

1.9.1 If the Contract Documents incorporate any ATCs and either: (a) Contractor
does not comply with one or more SCDOT conditions for pre-approval for the ATC or (b)
Contractor does not obtain the required third-party approval for the ATC, then Contractor shall
comply with the requirements in the Contract Documents that would have applied in the absence
of such ATC, including acquiring Contractor-Designated ROW necessary to comply with the
Contract Documents, and such compliance shall be without any increase in the Contract Price,
extension of the Completion Deadlines or any other Change Order.

1.9.2 ATCs contained in proposals submitted by unsuccessful proposers maybe
presented to Contractor as a Request for Change Proposal in accordance with Section 15.1.2 or
Force Account Directive Letter in accordance with Section 15.3.

1.10 SCDOT Monetary Obligations

SCDOT represents that it has sufficient funds through appropriations, taxes, fees, loans,
grants and other funding sources to satisfy all monetary obligations to pay for the Work as required
by the Contract Documents. SCDOT will obtain any necessary additional funding through
whatever source it deems appropriate if the cost exceeds the funds already designated to pay for
the Work.1.10 The Contract Documents do not create a debt for the State of South Carolina
under the South Carolina Constitution.
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1.11 Standards Relating to SCDOT Discretion

1111 Reasonableness Standard. In all cases, where approvals, consents,
determinations, acceptance, decisions, or other action are required to be provided or made by
SCDOT under the Contract Documents, including with respect to Submittals, such approvals,
consents, determinations, acceptance, decisions, or other action shall not be withheld
unreasonably except in cases where a different standard is specified in the Contract Documents.

1.11.2 Good Faith Discretion Standard. If the approvals, consents, determinations,
acceptance, decisions, or other action is subject to the good faith discretion of SCDOT, then its
approvals, consents, determinations, acceptance, decisions, or other action shall be binding,
unless it is finally determined through the Dispute Resolution Procedures that SCDOT action was
arbitrary or capricious. The use of the word “discretion” with any qualifier except the qualifier of
“sole” is intended to mean the exercise of good faith discretion subject to the Dispute Resolution
Procedures.

1.11.3 Sole Discretion Standard. In cases where sole discretion is specified, the
decision shall not be subject to the Dispute Resolution Procedures or other legal challenge. No
use of the word discretion herein shall be construed to be the exercise of sole discretion absent
the “sole” qualifier.

1114 Failure to Act. In all cases where SCDOT approvals, consents, determinations,
acceptance, decisions, or other actions are required (regardless as to whether subject to the
reasonableness, good faith, or sole discretion standards) and SCDOT fails to act, such failure to
act shall constitute a disapproval, lack of consent, rejection, or the equivalent.
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Article 2.
TERM; GENERAL OBLIGATIONS OF CONTRACTOR; REPRESENTATIONS AND
WARRANTIES

21 Term

This Agreement shall take effect on the Effective Date and shall remain in effect until the
earlier to occur of: (a) expiration of the Warranty Term; or (b) the date that this Agreement is
earlier terminated as provided herein (the “Term”).

2.2 General Obligations of Contractor

2.21 Design & Construction (D&C) Work

As more fully described in the Contract Documents, Contractor shall perform the D&C
Work. The D&C Work shall include, but it is not limited to, the following: the development, design,
alteration, repairing, maintenance, modification and construction of the Project or any roadway,
bridge, tunnel or other structure or improvement to real property, or demolition or excavation
including the furnishing of surveying, architectural, engineering or landscape design, planning or
management services, labor or materials, in connection with such work connected therewith
conforming to the Basic Configuration and otherwise complying with the requirements of the
Contract Documents, except as otherwise approved by SCDOT in its discretion. All materials,
services and efforts necessary to achieve Substantial Completion and Final Completion of the
Project on or before the applicable Completion Deadline shall be solely Contractor’s responsibility,
except as otherwise specifically provided in the Contract Documents. Contractor shall plan,
schedule, and execute all aspects of the D&C Work and shall coordinate its activities with all
Persons who are directly impacted by the D&C Work. Subject to the terms of Article 14, the cost
of all D&C Work, including such materials, services and efforts as are necessary for the D&C
Work, are included in the Contract Price.

2.2.2 Maintenance Services

Contractor shall perform all maintenance (referred herein as “Maintenance Services”)
within all of right of way acquired for the Project for all elements existing and Work within the Site.
Contractor shall commence Maintenance Services beginning with the issuance of NTP 2 and
concluding with the issuance of Notice of Final Completion. The Maintenance Services shall
comply with corresponding requirements set forth in the Contract Documents, except as otherwise
approved by SCDOT in its discretion. Subject to the terms of Article 14, the cost of all Maintenance
Services, including all materials, services and efforts necessary to perform the Maintenance
Services, are included in the Contract Price.

2.2.3 The Work Generally

Contractor shall comply, and cause all Subcontractors to comply, with applicable Laws,
applicable Safety Standards, and shall perform, and cause all Subcontractors to perform, the
Work in accordance with the requirements contained in the Contract Documents and Good
Industry Practice.

Carolina Crossroads Phase 3 -10 - Request for Proposals
Project ID P039720 Design-Build Agreement
February 15, 2023



South Carolina Department of Transportation

2.3 Representations, Warranties and Covenants of Contractor

Contractor makes the following representations, warranties and covenants:

2.31 Contractor and its Subcontractors shall possess and maintain during all
periods necessary for the performance of the Work all requisite professional ability, knowledge,
skill, experience, training, or education, authority, licenses, registrations, and capacity to perform
the Work in accordance with the requirements contained in the Contract Documents and Good
Industry Practice.

2.3.2 Contractor has made a Reasonable Investigation and has evaluated all of the
possible constraints affecting design and construction of the Project as of the Effective Date.
Contractor has specifically evaluated the limits of the Project ROW and the NEPA Approval. After
this Reasonable Investigation, Contractor believes that the Project can be designed and built
within the Project ROW excepting the Contractor-Designated ROW proposed by Contractor
during the ATC process. Contractor has evaluated the feasibility of performing the D&C Work
within the Completion Deadlines and for the Contract Price, accounting for constraints affecting
the Project, and has reasonable grounds for believing and does believe that such performance
(including achievement of Substantial Completion and Final Completion by the applicable
Completion Deadlines for the Contract Price) is feasible and practicable, subject to Contractor’s
right to seek relief for Necessary Schematic ROW Changes under Article 14.

2.3.3 Contractor conducted a Reasonable Investigation prior to the Proposal Due
Date and in accordance with Good Industry Practice and as a result of such Reasonable
Investigation is familiar with and accepts the physical requirements of the Work, subject to
Contractor’s right to seek relief under Article 14.

234 Contractor has familiarized itself with the requirements of any and all applicable
Laws and the conditions of any required Governmental Approvals prior to entering into this
Agreement. As of the Effective Date, Contractor has no reason to believe that any Governmental
Approval required to be obtained by Contractor will not be granted in due course and thereafter
remain in effect to enable the Work to proceed in accordance with the Contract Documents.

2.3.5 All Work furnished by Contractor shall be performed by or under the
supervision pursuant to S.C. Code Ann. § 40-11-270(E) of Persons who hold all necessary and
valid licenses to perform the Work in the State, by personnel who are careful, skilled, experienced
and competent in their respective trades or professions, who are professionally qualified to
perform the Work in accordance with the Contract Documents and who shall assume professional
responsibility for the accuracy and completeness of the Design Documents, Construction
Documents and other documents prepared or checked by them.

2.3.6 As of the Effective Date, Contractor is a [NTD — INSERT CONTRACTOR’S
FORM OF LEGAL ENTITY] duly organized and validly existing under the laws of the [NTD —
INSERT CONTRACTOR’S STATE OF ORGANIZATION)]. Contractor is also properly registered
to do business within the State with all requisite power and all required licenses to carry on its
present and proposed obligations under the Contract Documents and has full power, right and
authority to execute and deliver the Contract Documents and the Key Subcontracts to which
Contractor is (or will be) a party and to perform each and all obligations of Contractor provided for
herein and therein.

2.3.7 Contractor is duly qualified to do business, and is in good standing, in the State
as of the Effective Date, and will remain in good standing throughout the Term and for as long
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thereafter as any obligations remain outstanding under the Contract Documents. The failure of
Contractor to maintain good standing is a material term of this Contract and constitutes a material
breach thereof.

2.3.8 At any time a Guaranty is required to be in place pursuant to the Contract
Documents, the applicable Guarantor is duly organized, validly existing and in good standing
under the laws of the state of its organization, is duly qualified to do business in and is in good
standing in the State, and shall remain in good standing with sufficient reserves for as long as any
obligations guaranteed by such Guarantor remain outstanding under the Contract Documents
and each such Guarantor has all requisite power and all required licenses to carry on its present
and proposed obligations under the Contract Documents.

2.3.9 At any time a Guaranty is required to be in place pursuant to the Contract
Documents, all required approvals have been obtained with respect to the execution, delivery and
performance of such Guaranty, and performance of such Guaranty will not result in a breach of
or a default under the applicable Guarantor’s organizational documents or any indenture or loan
or credit agreement or other material agreement or instrument to which the applicable Guarantor
is a party or by which its properties and assets may be bound or affected.

2.3.10 Each Guaranty has been duly authorized by all necessary corporate action,
has been duly executed and delivered by each Guarantor, and constitutes the legal, valid and
binding obligation of such Guarantor, enforceable in accordance with its term, subject only to
applicable bankruptcy, insolvency and similar laws affecting the enforceability of the rights of
creditors generally and the general principles of equity.

231 The execution, delivery and performance of the Contract Documents and the
Key Subcontracts to which Contractor is (or will be) a party have been (or will be) duly authorized
by all necessary corporate action of Contractor; each person executing the Contract Documents
and the Key Subcontracts on behalf of Contractor has been (or at the time of execution will be)
duly authorized to execute and deliver each such document on behalf of Contractor; and the
Contract Documents and the Key Subcontracts have been (or will be) duly executed and delivered
by Contractor.

2.3.12 Neither the execution and delivery by Contractor of the Contract Documents or
the Key Subcontracts to which Contractor is (or will be) a party, nor the consummation of the
transactions contemplated hereby or thereby, is (or at the time of execution will be) in conflict with
or has resulted or will result in a default under or a violation of the governing instruments or
organizational documents of Contractor or a breach or default under any indenture or loan or
credit agreement or other material agreement or instrument to which Contractor is a party or by
which its properties and assets may be bound or affected.

2.3.13 Each of the Contract Documents and the Key Subcontracts to which Contractor
is (or will be) a party constitutes (or at the time of execution and delivery will constitute) the legal,
valid and binding obligation of Contractor, enforceable against Contractor, in accordance with its
terms, subject only to applicable bankruptcy, insolvency and similar laws affecting the
enforceability of the rights of creditors generally and to general principles of equity.

2.3.14 As of the Effective Date, there is no action, suit, proceeding, investigation or
litigation pending and served on Contractor which challenges Contractor’s authority to execute,
deliver or perform, or the validity or enforceability of the Contract Documents or the Key
Subcontracts to which Contractor is a party, or which challenges the authority of any of
Contractor’s officials that are executing the Contract Documents or the Key Subcontracts; and
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Contractor has disclosed to SCDOT prior to the Effective Date any pending and un-served or
threatened action, suit, proceeding, investigation or litigation with respect to such matters of which
Contractor is aware.

2.3.15 As of the Proposal Due Date, Contractor has disclosed to SCDOTin writing all
organizational conflicts of interest of Contractor and its Subcontractors of which Contractor was
aware; and between the Proposal Due Date and the Effective Date, Contractor has not obtained
knowledge of any additional organizational conflict of interest, and there have been no
organizational changes to Contractor, or its Subcontractors identified in its Proposal which have
not been approved in writing by SCDOT. For this purpose, an organizational conflict of interest
has the same meaning as set forth in the RFP.

2.3.16 Reserved
24 Survival of Representations and Warranties

The representations and warranties of Contractor contained herein shall survive expiration
or earlier termination of this Agreement.
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Article 3.
MANAGEMENT SYSTEMS AND OVERSIGHT

3.1 Submittal, Review and Approval Terms and Procedures

311 General

This Section 3.1 sets forth uniform terms and procedures that shall govern all Submittals
to SCDOT pursuant to the Contract Documents or the Project Management Plan and component
plans thereunder. In the event of any irreconcilable conflict between the provisions of this Section
3.1 and any other provisions of the Contract Documents or the Project Management Plan and
component plans thereunder concerning submission, review and approval procedures, this
Section 3.1 shall exclusively govern and control, except to the extent that the conflicting provision
expressly states otherwise.

3.1.2 Time Periods

3.1.21 Except as otherwise provided in this Section 3.1.2 or in Section
7.5, whenever SCDOT is entitled to review, comment on, review and comment on, or to
affirmatively approve or accept, a Submittal, SCDOT will have a period of 15 Business Days to
act after the date SCDOT receives an accurate and complete Submittal in conformity with the
Contract Documents, and all necessary or requested information and documentation concerning
the subject matter. SCDOT’s review period for Contractor’s resubmission of a previously
submitted or complete Submittal shall be 10 Business Days. If SCDOT determines that a
Submittal is not complete, SCDOT will notify Contractor of such determination within 15 Business
Days of receipt of such Submittal. The Parties shall agree in good faith upon any necessary
extensions of the review-comment-and-approval period to accommodate particularly complex or
comprehensive Submittals.

3.1.2.2 If any other provision of the Contract Documents expressly
provides a longer or shorter period for SCDOT to act, such period shall control over the time
periods set forth in Section 3.1.2.1. If the time period for SCDOT to act should end on a day
when SCDOT is closed, the time period shall automatically be extended to the next day when
SCDOT is open.

3.1.2.3 If at any given time SCDOT is in receipt of more than (a) 60
concurrent Submittals in the aggregate (or other number of aggregate concurrent Submittals
mutually agreed in writing by SCDOT and Contractor), or (b) the maximum number of concurrent
Submittals of any particular type set forth in any other provision of the Contract Documents,
SCDOT may extend the applicable period for it to act to that period in which SCDOT can
reasonably accommodate the Submittals under the circumstances, or such other period of
extension set forth in any other provision of the Contract Documents, and no such extension
shall constitute an SCDOT-Caused Delay, SCDOT-Directed Change, Relief Event or other basis
for any Claim. Whenever SCDOT is in receipt of excess concurrent Submittals, Contractor may
establish by written notice to SCDOT an order of priority for processing such Submittals; and
SCDOT will attempt to comply with such order of priority.

3.1.24 All time periods for SCDOT to act shall be extended by the period
of any delay caused by any Relief Event (for this purpose modified, where applicable, to refer to
Contractor acts or omissions rather than SCDOT’s) or caused by delay, act, omission, breach,
fault or negligence of any Contractor-Related Entity.
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3.1.2.5 SCDOT will reasonably endeavor to accommodate a written
request from Contractor for expedited action on a specific Submittal, within the practical
limitations on availability of SCDOT personnel appropriate for acting on the types of Submittal in
question; provided Contractor sets forth in its request specific, abnormal circumstances, not
caused by a Contractor-Related Entity, demonstrating the need for expedited action. This
provision shall not apply, however, during any time described in Section 3.1.2.4.

31.3 SCDOT Discretionary Approvals

3.1.31 If the Submittal is one where the Contract Documents indicate prior
approval or consent or acceptance is required from SCDOT in its discretion, then SCDOT’s lack
of approval, determination, decision or other action within the applicable time period described
in Section 3.1.2 shall be deemed disapproval. If approval is subject to the sole discretion of
SCDOT, then SCDOT’s decision shall be final, binding and not subject to dispute resolution and
such decision shall not constitute an SCDOT-Caused Delay, SCDOT-Directed Change, Relief
Event or other basis for any Claim.

3.14 Other SCDOT Approvals

3.1.41 Whenever the Contract Documents indicate that a Submittal or
other matter is subject to SCDOT’s approval or consent, but the approval or consent is one not
governed by Section 3.1.3 concerning discretionary approvals, then then SCDOT’s lack of
approval, determination, decision or other action within the applicable time period shall be
deemed disapproval.

3.1.5 SCDOT Review and Comment

Whenever the Contract Documents indicate that a Submittal or other matter is subject to
SCDOT'’s review, comment, review and comment, disapproval or similar action not entailing a
prior approval and SCDOT delivers no comments, exceptions, objections, rejections or
disapprovals within the applicable time period under Section 3.1.2, then Contractor may proceed
thereafter at its election and risk, without prejudice to SCDOT'’s rights to later object or disapprove
in accordance with Section 3.1.7.1. No such failure or delay by SCDOT in delivering comments,
exceptions, objections, rejections or disapprovals within the applicable time period under Section
3.1.2 shall constitute an SCDOT-Caused Delay, SCDOT-Directed Change, Relief Event or other
basis for any Claim. When used in the Contract Documents, the phrase “completion of the review
and comment process”, “comments addressed”, “respond to the comments”, “comments (are)
(have been) resolved” or similar terminology means either (a) SCDOT has reviewed, provided
comments, exceptions, objections, rejections or disapprovals, and all the same have been fully
resolved, or (b) the applicable time period has passed without SCDOT providing any comments,
exceptions, objections, rejections or disapprovals.

3.1.6 Submittals Not Subject to Prior Review, Comment or Approval

Whenever the Contract Documents indicate that Contractor is to deliver a Submittal to
SCDOT but express no requirement for SCDOT review, comment, disapproval, prior approval or
other SCDOT action, then Contractor is under no obligation to provide SCDOT any period of time
to review the Submittal or obtain approval of it before proceeding with further Work, and SCDOT
will have the right, but is not obligated, to at any time review, comment on, take exception to,
object to, reject or disapprove the Submittal in accordance with Section 3.1.7.1. No failure or
delay by SCDOT in delivering comments, exceptions, objections, rejections or disapprovals with
respect to the Submittal shall constitute an SCDOT-Caused Delay, SCDOT-Directed Change,
Relief Event or other basis for any Claim.
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31.7 Resolution of SCDOT Comments and Objections

3.1.7.1 If the Submittal is not governed by Section 3.1.3, then SCDOT’s
exception, objection, rejection or disapproval shall be deemed reasonable, valid and binding if
based on, but are not limited to, any of the following grounds or other grounds set forth elsewhere
in the Contract Documents:

(a) The Submittal or subject provision thereof fails to comply, or is inconsistent,
with any applicable covenant, condition, requirement, standard, term or provision of the Contract
Documents or Project Management Plan or component plans thereunder;

(b) The Submittal or subject provision thereof is not to a standard equal to or
better than Good Industry Practice;

(c) The Submittal contains a defect that could constitute a breach of any
applicable standard of care;

(d) Contractor has not provided the content or information required or
reasonably requested in respect of the Submittal or subject provisions thereof, in which case
Contractor shall have the subsequent opportunity to resubmit the Submittal with the required
content or information;

(e) Adoption of the Submittal or subject provision thereof, or of any proposed
course of action thereunder, would result in a conflict with or violation of any Law or Governmental
Approval; or

(f) In the case of a Submittal that is to be delivered to a Governmental Entity
as a proposed Governmental Approval, or in order to obtain, modify, amend, supplement, renew,
extend, waive or carry out a Governmental Approval, it proposes commitments, requirements,
actions, terms or conditions that are (i) inconsistent with the Contract Documents, the Project
Management Plan (or component plans thereunder), applicable Law, the requirements of Good
Industry Practice, or SCDOT practices for design-build contracting, or (ii) not usual and customary
arrangements that SCDOT offers or accepts for addressing similar circumstances affecting its
projects (except if usual and customary for SCDOT regarding its projects delivered via public-
private contracting).

(9) Other grounds set forth elsewhere in the Contract Documents.

3.1.7.2 Contractor shall respond in writing to all SCDOT comments,
exceptions, disapprovals and objections to a Submittal and, except as provided below, make
modifications to the Submittal as necessary to fully reflect and resolve all such comments,
exceptions, disapprovals and objections, in accordance with the review processes set forth in
this Section 3.1 and Section 110.5.6 in the Technical Provisions. However, if the Submittal is
not governed by Section 3.1.3, the foregoing shall in no way be deemed to obligate Contractor
to incorporate any comments or resolve exceptions, disapprovals or objections that: (a) are not
on any of the grounds set forth in Section 3.1.7.1 (and not on any other grounds set forth
elsewhere in the Contract Documents); (b) are otherwise not reasonable with respect to subject
matter or length; and (c) would result in a delay to the Critical Path on the Project Schedule, in
Extra Work Costs or in Delay Costs, except pursuant to an SCDOT-Directed Change. If
Contractor does not accommodate or otherwise resolve any comment, exception, disapproval or
objection, Contractor shall deliver to SCDOT within a reasonable time period, not to exceed 30
days after receipt of SCDOT’s comments, exceptions, disapprovals or objections, a written
explanation why modifications based on such comment, exception, disapproval or objection are
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not required. The explanation shall include the facts, analyses and reasons that support the
conclusion. This written explanation shall be submitted as a separate notice outside of the
Submittal.

3.1.7.3 Contractor is not obligated by the foregoing to incorporate any
comments or resolve exceptions, disapprovals and objections that would render the Submittal
erroneous, defective or less than Good Industry Practice.

3.1.7.4 SCDOT may deliver to Contractor a written notice stating the date
by which Contractor was to have addressed SCDOT’s comments if Contractor fails to notify
SCDOT within the time period set forth in Section 3.1.7.2. The failure to address SCDOT'’s
comments within fifteen Business Days after receipt of this additional written notice shall
constitute Contractor’s agreement to make all changes necessary to accommodate and resolve
the comment or objection and full acceptance of all responsibility for such changes without right
to an SCDOT-Caused Delay, Change Order, Relief Event or other Claim, including any Claim
that SCDOT assumes design or other liability.

3.1.7.5 The Parties shall attempt in good faith to informally resolve the
Dispute if SCDOT is not satisfied with Contractor’'s explanations provided pursuant to Section
3.1.7.2, Section 3.1.7.3, and Section 3.1.7.4. The Dispute shall be resolved according to the
Dispute Resolution Procedures if the Parties are unable to informally resolve the Dispute and
the Submittal is not one governed by Section 3.1.3.1.

3.1.8 Limitations on Contractor’s Right to Rely

3.1.8.1 SCDOT does not waive, either by omission or action, any legal or
equitable right under the Contract Documents, at Law, in equity by or through any review,
comment, objection, rejection, approval, disapproval, acceptance, concurrence, certifications
(including certificates of Substantial Completion and Final Completion), or Oversight by or on
behalf of SCDOT. SCDOT is entitled to complete and accurate Submittals; to remedies for
unapproved Deviations, Nonconforming Work and Contractor Defaults; and to identify and
require additional Work which must be done to bring the Work and Project into compliance with
requirements of the Contract Documents, regardless of whether previous review, comment,
objection, rejection, approval, disapproval, acceptance, concurrence, certification or Oversight
were conducted or given by SCDOT. Contractor shall have an independent duty and obligation
to fulfill the requirements of the Contract Documents regardless of any such activity or failure to
conduct any such activity by SCDOT.

Contractor agrees and acknowledges that any such activity or failure to conduct any such activity
by SCDOT:

(a) Is solely for the benefit and protection of SCDOT;

(b) Does not relieve Contractor of its responsibility for the selection and the
competent performance of all Contractor-Related Entities;

(c) Does not create or impose upon SCDOT any duty, standard of care or
obligation toward Contractor to cause it to fulfill the requirements of the Contract Documents or
toward any other Person, all of which are hereby expressly disclaimed.;

(d) Shall not be deemed or construed as any kind of warranty, express or
implied, by SCDOT;
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(e) May not be relied upon by Contractor or used as evidence in determining
whether Contractor has fulfilled the requirements of the Contract Documents;

(f) Shall not be deemed or construed as any assumption of risk by SCDOT as
to design, construction, operations, maintenance, performance or quality of Work or materials;
and

(9) May not be asserted by Contractor against SCDOT as a defense, legal or
equitable, to, or as a waiver of or relief fromContractor’s obligation to fulfill the requirements of
the Contract Documents.

3.1.8.2 Contractor shall not be relieved or entitled to reduction of its
obligations to perform the Work in accordance with the Contract Documents, or any of its other
liabilities and obligations, including its indemnity obligations, as the result of any activity identified
in Section 3.1.8.1 or failure to conduct any such activity by SCDOT. Such activity by SCDOT
will not relieve Contractor from liability for, and responsibility to cure and correct any unapproved
Deviations, Nonconforming Work or Contractor Defaults.

3.1.8.3 To the maximum extent permitted by Law, Contractor hereby
releases and discharges SCDOT from any and all duty and obligation to cause Contractor’s
Work, Submittals or the Project to satisfy the standards and requirements of the Contract
Documents.

3.1.8.4 Notwithstanding the provisions of Section 3.1.8.1, Section 3.1.8.2,
and Section 3.1.8.3:

(a) Contractor shall be entitled to rely on written approvals and acceptances
from SCDOT (i) for the limited purpose of establishing that the approval or acceptance occurred,
or (ii) that are within its discretion, but only to the extent that Contractor is prejudiced by a
subsequent decision of SCDOT to rescind such approval or acceptance;

(b) Contractor shall be entitled to rely on specific written Deviations SCDOT
approves under Section 6.2.4;

(c) Contractor shall be entitled to rely on the certificates of Substantial
Completion and Final Completion from SCDOT for the limited purpose of establishing that
Substantial Completion and Final Completion, as applicable, have occurred, and the respective
dates thereof, nevertheless without prejudice to any rights and remedies available to SCDOT
respecting unapproved Deviations, Nonconforming Work and Contractor Defaults;

(d) SCDOT is not relieved from any liability arising out of a knowing and
intentional material misrepresentation under any written statement SCDOT delivers to Contractor;
and

(e) SCDOT is not relieved from performance of its express responsibilities
under the Contract Documents in accordance with all standards applicable thereto.

3.2 Role of Construction Management and Owner Verification Firm (OVF) and SCDOT
Consultants

The Construction Management and Owner Verification Firm (hereinafter “OVF”)
Consultant will assist SCDOT in the management and oversight of the Project and the Contract
Documents. Further, SCDOT may retain other consultants to provide services to SCDOT relating
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to the Project. Contractor shall cooperate with the OVF Consultant and other SCDOT Consultants
in the exercise of their respective duties and responsibilities in connection with the Project.

3.3 Role of and Cooperation with FHWA

Contractor acknowledges and agrees that FHWA will have certain approval rights with
respect to the Project (including rights to approve the Project design and certain Change Orders),
as well as the right to provide certain oversight and technical services with respect to the Project.
Contractor shall cooperate with FHWA in the reasonable exercise of FHWA’s duties and
responsibilities in connection with the Project.

3.4 Project Management Plan

3.41 Contractor is responsible for all quality assurance and quality control activities
necessary to manage the Work. Contractor shall undertake all aspects of quality assurance and
quality control for the Project and Work in accordance with SCDOT-approved Project
Management Plan, Good Industry Practice and applicable Law.

3.4.2 Contractor shall develop the Project Management Plan and its component
parts, plans and other documentation in accordance with the requirements set forth in Section
110.2 of the Technical Provisions and Good Industry Practice.

3.4.3 Contractor shall submit to SCDOT, in accordance with the procedures
described in Section 3.1, each component part, plan and other documentation of the Project
Management Plan and any proposed changes or additions to or revisions of any such component
part, plan or other documentation. The same shall be subject to SCDOT’s approval, review and
comment, or other disposition. For components of the Project Management Plan subject to
SCDOT'’s reasonable approval (if any), it is deemed reasonable for SCDOT to disapprove or
require changes to comply or be consistent with Good Industry Practice, applicable provisions of
the Contract Documents, FHWA oversight requirements, Governmental Approvals or applicable
Law.

344 Contractor shall not commence or permit the commencement of any aspect of
the Work before the relevant component parts, plans and other documentation of the Project
Management Plan applicable to such Work have been submitted to and approved by SCDOT in
accordance with the procedures described in Section 3.1. The applicable schedule for submitting
each component part, plan and other documentation of the Project Management Plan is set forth
in the corresponding section of the Technical Provisions describing the requirements for each
such component part, plan and other documentation.

345 If any part, plan or other documentation of the Project Management Plan refers
to, relies on or incorporates any manual, plan, procedure or like document that is not expressly
specified in the Technical Provisions (i.e., directed by SCDOT), then all such referenced or
incorporated materials shall be submitted to SCDOT for approval at the time that the relevant
part, plan or other documentation of the Project Management Plan or change, addition or revision
to the Project Management Plan is submitted to SCDOT.

3.4.6 Contractor shall cause each of its Subcontractors at every level to comply with
the applicable requirements of the approved Project Management Plan.
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3.5 Traffic Management

3.51 Transportation Management Plan

Contractor shall be responsible for the management of traffic on the Project or impacted
by the Work in accordance with applicable Technical Provisions, Laws, Governmental Approvals
and the Transportation Management Plan. Contractor shall prepare the Transportation
Management Plan in accordance with Section 600 of the Technical Provisions. Throughout the
Term, Contractor shall carry out all Construction Work and Maintenance Services in accordance
with the Transportation Management Plan or, if required pursuant to Section 8.4.1, updates
thereto. In accordance with Section 7.4, preparation of the initial Transportation Management
Plan and resolution of all SCDOT comments thereon shall be a condition precedent to issuance
of NTP 2.

3.5.2 SCDOT’s Rights

Notwithstanding the foregoing, SCDOT and other relevant federal, state, and local
agencies pursuant to Article 8 will have at all times, and without obligation or liability to Contractor,
the right to provide traffic management and operations on the Project, including via dynamic
message signs or other means, traveler and driver information, and other public information (e.g.,
Amber alerts).

3.6 Oversight, Inspection and Testing

3.6.1 SCDOT has the right to conduct Oversight to: (a) comply with FHWA or other
applicable federal agency requirements; and (b) to verify Contractor's compliance with the
Contract Documents and Project Management Plan. SCDOT may designate any Person or
Persons, including its consultants and independent auditors, to carry out any Oversight on
SCDOT'’s behalf. Contractor shall fully cooperate with SCDOT, its consultants and its independent
auditors including providing all documents requested, making available employees for interviews,
and providing responses to any queries for information. SCDOT will conduct Oversight in
accordance with Contractor’s safety procedures and manuals, and in a manner that does not
unreasonably interfere with normal Project construction activity or normal Project operation and
maintenance activity.

3.6.2 SCDOT’s Oversight rights shall include the following:

(a) Monitoring and auditing Contractor, Contractor-Related Entities and their
Books and Records, except for documents designated as confidential and privileged, as more
particularly set forth in Section 22.5;

(b) Conducting periodic reviews of Project documentation and files;

(c) Conducting material tests, according to SCDOT'’s test methods, to verify
Contractor’s compliance with all testing frequencies and requirements, including performance and
acceptance testing, set forth in the Contract Documents and the approved Project Management
Plan, the accuracy of the tests, inspections and audits performed by or on behalf of Contractor
pursuant to the approved Professional Services Quality Management Plan and approved
Construction Quality Management Plan, and compliance of materials incorporated into the Project
with the applicable requirements, conditions and standards of the Contract Documents,
Governmental Approvals, the Project Management Plan and Law;

(d) Reviewing and commenting on Submittals;
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(e) Reviewing and confirming compliance with DBE and EEO/OJT goals;

(f) Participating in meetings described in Section 3.10 to discuss design
progress, construction progress, Contractor’s quality control and quality acceptance processes,
audit activities, and other Project Management Plan issues;

(9) Accompanying Contractor on inspections, conducting its own inspections,
assessing and scoring Contractor’s records of inspections, Maintenance Services and Project
conditions;

(h) Attending and witnessing Contractor's other tests and inspections,
including system start-up and acceptance tests and inspections;

(i) Reviewing Contractor’s certification of Record Drawings and surveys and
As-Built Schedules; and

()] Investigating and confirming Contractor's compliance with the Safety
Management Plan.

3.6.3 SCDOT has the right to conduct formal reviews of every Design Document and
Construction Document. SCDOT will have the right to conduct reviews of Design Documents and
other Submittals in accordance with Section 110.5.5 of the Technical Provisions. However, no
review by or on behalf of SCDOT shall constitute acceptance by SCDOT of materials or Work or
waiver of any legal or equitable right under the Contract Documents, at Law, or in equity. Whether
or not reviews are conducted, Contractor always shall have an independent duty and obligation
to fulfill the requirements of the Contract Documents.

3.64 Contractor shall not interfere with, any review, inspection or oversight of
Submittals or of Work that the FHWA, SCDOT or any regulatory agency with jurisdiction may
desire to conduct pursuant to their agreements with SCDOT and applicable Law. Nothing in the
Contract Documents shall be construed or interpreted to mean that Contractor may refuse,
decline or interfere with any such review, inspection or oversight of Submittals or of the Work by
FHWA, SCDOT, or any other regulatory agency with jurisdiction to conduct the same. Any
questions regarding the jurisdiction of any other regulatory agency to conduct a review, oversight
or inspection shall be determined by SCDOT within its reasonable discretion.

3.7 Rights of Cooperation and Access

3.71 Contractor shall coordinate and cooperate, and require its Subcontractors to
coordinate and cooperate, with SCDOT, its Authorized Representative and its designees to
facilitate SCDOT Oversight activities. Contractor shall cause its representatives to be available
at all reasonable times for consultation with SCDOT and its designees.

3.7.2 Without limiting the foregoing, SCDOT, its Authorized Representative and its
designees shall have the right to, and Contractor shall afford them: (a) safe and unrestricted
access to the Project at all times, (b) safe access during normal business hours to Contractor’s
Project offices and operations buildings and those of its Subcontractors, and (c) unrestricted
access to data respecting the Project design, Project ROW acquisition, Project construction, and
other Work, and the Utility Adjustment Work.
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3.8 Testing and Test Results

SCDOT, its Authorized Representative and its designees shall have the right to attend
and witness any tests and verifications to be conducted pursuant to the Technical Provisions and
applicable, component plans of the Project Management Plan. Contractor shall provide to
SCDOT all test results and reports (which may be provided in electronic format in accordance
with the Technical Provisions) in accordance with approved Construction Quality Management
Plan.

3.9 Interpretive Engineering Decisions

3.91 Contractor may apply in writing to SCDOT for approvals of an interpretive
engineering decision concerning the meaning, scope, interpretation and application of the
Technical Provisions (an “Interpretive Engineering Decision”). If, however, meaning, scope,
interpretation or application of the Technical Provisions is uncertain because of irreconcilable
conflict, ambiguity or inconsistency among the Contract Documents or provisions within other
Contract Documents, then this Section 3.9 shall not apply and, instead, the provisions of Section
1.2 shall apply. SCDOT may issue a written approval of Contractor’'s proposed Interpretive
Engineering Decision (if any), may issue its own Interpretive Engineering Decision or may
disapprove any Interpretive Engineering Decision Contractor proposes. No document, including
any field directive, shall be valid, effective or enforceable as an Interpretive Engineering Decision
unless expressly identified as an “Interpretive Engineering Decision” and signed by SCDOT or
SCDOT'’s consultant for the Project.

3.9.2 Within ten Business Days after Contractor applies for an Interpretive
Engineering Decision, or such other time period as SCDOT and Contractor may agree to at the
time of such application, SCDOT will provide its written determination including explanation of any
disapproval of such application or any differing interpretation. If SCDOT does not respond within
such time period, the request shall be deemed disapproved. If Contractor disputes SCDOT’s
disposition of the application, such Dispute shall be subject to resolution in accordance with the
Dispute Resolution Procedures.

3.9.3 Accepted Interpretive Engineering Decisions shall constitute provisions of the
Technical Provisions and shall not constitute an SCDOT-Directed Change or entitle Contractor to
any additional compensation, time or deadline extension or other Claim or relief. Subsequent
SCDOT written orders and directives that are signed by SCDOT or SCDOT'’s consultants for the
Project, and contrary to the Interpretive Engineering Decision shall constitute an SCDOT-Directed
Change.

3.10 Meetings

3.10.1 Contractor shall conduct or participate in various Project meetings with SCDOT
in accordance with Section 100.5.3 of the Technical Provisions. In addition, each Party shall
conduct or participate in any other meeting set forth in other sections of the Technical Provisions
or other Contract Document. At SCDOT's request, Contractor shall require other Subcontractors
and engineers of record to attend any such meetings.

3.10.2 Contractor shall conduct monthly DBE/OJT meetings with SCDOT during the
design and construction.
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3.10.3 Further, SCDOT and Contractor, through their respective Authorized
Representatives, shall meet from time to time at the other Party’s request to discuss and resolve
matters relating to the Design Work, Construction Work, Maintenance Services, other
Professional Services, or the Project.

3.104 For all meetings that SCDOT will or has the option to attend, Contractor shall
schedule such meetings on dates and at times and place reasonably convenient to both Parties.
Except in the case of urgency, Contractor shall provide SCDOT with written notice and a meeting
agenda in advance of each meeting, as set forth in Section 100.5.3 of the Technical Provisions.

3.10.5 Contractor acknowledges and agrees that FHWA will have certain approval
rights with respect to the Project, including the right to provide certain oversight and technical
services with respect to the Work. Contractor shall cooperate with FHWA in the reasonable
exercise of FHWA'’s duties and responsibilities in connection with the Project and shall provide
such assistance and information as may be required by SCDOT to comply with FHWA reporting
requirements. SCDOT will have the right to include representatives of FHWA or other
Governmental Entities in any SCDOT meetings with Contractor or Subcontractors. Such
representatives shall have the right to fully participate in such meetings and to raise questions,
concerns and opinions without restriction; provided, however, that such representatives shall not
have the right to direct or control such meetings, and Contractor shall take direction (if any) only
from SCDOT regarding performance of the Work.

3.11 Software Compatibility & Electronic Data Security

3.11.1 Unless otherwise specifically stated in the Contract Documents, Contractor is
responsible for assuring that all software it uses for any aspect of the Project is compatible with
software used by SCDOT. Prior to using any software or version of software not then in use by
SCDOT, Contractor must obtain approval from SCDOT. In addition, Contractor shall provide to
SCDOT staff, at Contractor’s cost, working electronic copies of the software, any necessary
licenses for SCDOT’s use of the software required under Section 22.7.3.1, and any training
reasonably necessary to assure that SCDOT is able to implement compatible usage of all
software utilized by Contractor.

3.11.2 Contractor shall submit all documents, correspondence and Submittals to
SCDOT through a SCDOT-maintained document storage or FTP internet site for the Project.

3.11.3 The Contractor and its designated employees, as well as any subcontractors
of any tier, having access to SCDOT electronic data, is required to follow SCDOT’S Acceptable
Computer Usage Policy located on the the internet at the following link
(http://iwww.dot.state.sc.us/pdf/departmental_directives/updated/DD37.pdf) which establishes
guidelines for acceptable use and confidentiality of SCDOT’S information technology for data
entry into SCDOT’S computer system; provided that the section of the Policy pertaining to
SCDOT'’s right to inspect any users email at any time is qualified to reserves unto SCDOT the
right to inspect Contractor and subcontractor emails that are SCDOT business related, including
emails that are related to the services with which Contractor is under contract.

3114 The Contractor and its designated employees, as well as any subcontractors
of any tier, having access to SCDOT electronic data, is required to also follow SCDOT’'S IT
Security Policy (http://iwww.dot.state.sc.us/pdf/IT_Security Policies _09042012.pdf), which sets
forth SCDOT IT Security Policy including Network Security Policy, Network Access and
Authentication Policy, Physical Security Policy, Backup Policy, Incident Response Policy,
Corporate Security Policies, VPN Site-to-Site Policy, Wireless Access Policy, Remote Access
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Policy, Confidential Data Policy, Guest Access Policy, Third Party Connection Policy, Outsourcing
Policy, and Mobile Device Policy; the South Carolina Act 190 of 2008; the Financial and Identity
Theft Protection Act; and the Personal Financial Security Act. Prior to access to the SCDOT
network, each person designated by the Contractor is required to sign an acknowledgment of the
DD37 policy requirements.

3.11.5 The Contractor’s obligations with respect to the provisions of computer use and
data confidentiality shall survive termination or expiration of the contract. Without limiting any
rights SCDOT may have, and notwithstanding any other term of this contract, the Contractor
agrees that SCDOT may have no adequate remedy at law for a breach of the Contractor’s
obligations under this clause and therefore SCDOT shall be entitled to pursue equitable remedies
in the event of a breach.

3.11.6 Contractor is responsible for ensuring that it, as well as any subcontractors of
any tier, having access to SCDOT electronic data, is required to manage and reduce risk by
employing and using good cyber threat preventative measures. Contractor and subcontractors
and shall use the National Institute of Standards and Technology’s Risk Management Framework
(NIST RMF) as its cybersecurity framework or use other comparable frameworks and standards
for cyber security protection. Contractor shall insert a NIST RMF or equivalent framework
requirement provision in all subcontracts for this Project which require or allow a subcontractor to
have access to SCDOT data. Contractor shall provide SCDOT, upon request, third party
certifications to verify implementation of an industry recognized cyber security framework during
the Project. Other comparable cyber security frameworks include: NIST RMF; NIST CSF; ISO
IES 27001/1SO 27002; SOC 2; IASME Governance; CIS Controls version 7; COBIT 5; FedRAMP;
HIPAA; GDPR; FISMA; NERC CIP; HITRUST CSF.
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Article 4.
PROJECT PLANNING, GOVERNMENTAL APPROVALS; ENVIRONMENTAL COMPLIANCE;
PUBLIC INFORMATION

41 Planning and Engineering Activities

411 Contractor, through the appropriately qualified and licensed design
professionals identified in the Project Management Plan, shall perform or cause to be performed
all Professional Services necessary to develop the Project and the Utility Adjustments included in
the Design Work and the Construction Work in accordance with the Contract Documents and
Good Industry Practice.

41.2 Before commencing any Work on a particular portion or aspect of the Project,
Contractor shall verify all governing dimensions of the Site and shall examine all Related
Transportation Facilities and adjoining work (including Adjacent Work) that may have an impact
on such Work. Contractor shall ensure that any Design Documents and Construction Documents
furnished as part of the Work accurately depict all governing and adjoining dimensions.

4.2 Site Conditions

4.2.1 Contractor shall bear the risk of any incorrect or incomplete review,
examination and investigation by Contractor of the Site and surrounding locations (even if
Contractor conducted a Reasonable Investigation), and of any incorrect or incomplete information
contained in the Project Information Package resulting from preliminary engineering activities
conducted by Contractor, SCDOT or any other Person. SCDOT shall bear the risk of any incorrect
or incomplete review, examination, and preliminary engineering activities conducted by SCDOT
contained within any Technical Provision. Contractor shall bear the risk of preliminary engineering
activites it conducts based on incorrect or incomplete information contained with the Technical
Provisions if such incorrectness or incompleteness could have been discovered by conducting a
Reasonable Investigation. SCDOT shall bear the risk of all errors in Contractor’s preliminary
engineering if any such incorrectness or incompleteness could not have been discovered by a
Resonable Investigation.

4.2.2 Contractor shall bear the risk of changes in surface topography, variations in
subsurface moisture content, subsurface conditions, and variations in groundwater levels.

423 The provisions of this Section 4.2 do not apply to, and shall not adversely
affect, the specific relief available to Contractor under Article 14 for Relief Events under clauses
(9), (h), (j), (K), (M), (p), and (q) of the definition of Relief Event.

4.3 Governmental Approvals

4.3.1 SCDOT obtained NEPA Approval for the Project based on the Schematic
Design. Contractor acknowledges it received and is familiar with the NEPA Approval and
supporting documentation as contained in the Technical Provision Attachments.

4.3.2 Contractor hereby assumes responsibility for, and shall obtain/maintain:

(a) All Environmental Approvals, other than the NEPA Approval, required in
connection with Contractor’'s Schematic Design or Final Design, the Project, the Project ROW,
the Work or any Relief Event;
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(b) All reevaluations, amendments and supplements of the NEPA Approval
required in connection with Contractor's Schematic Design or Final Design, the Project, the
Project ROW, the Work or a Relief Event; and

(c) All other Governmental Approvals required in connection with Contractor’s
Schematic Design or Final Design, the Project, the Project ROW or the Work.

4.3.3 SCDOT shall deliver to Contractor within three business days of receipt true
and complete copies of all new or amended Governmental Approvals, including reevaluations,
amendments and supplements of the NEPA Approval.

4.3.4 Contractor shall submit all necessary supporting environmental studies,
analyses and data to SCDOT to assist SCDOT in obtaining Governmental Approval.

4.3.5 Contractor shall be fully responsible to SCDOT for all necessary actions, and
Contractor shall bear all risk of delay and all risk of increased cost, required due to, resulting from
or arising out of: (1) any differences between Contractor’s Final Design for any portion of the
Project and the Schematic Design or Contractor’'s Schematic Design, including differences due
to any alternative technical concepts approved by SCDOT and included in Contractor’s Schematic
Design, but excluding any differences due to an SCDOT-Directed Change; or (2) differences
between the construction means and methods (including temporary works) Contractor chooses
for any portion of the Project and those set forth, referred to or contemplated in the NEPA
Approval, excluding any differences due to an SCDOT-Directed Change. Such Contractor actions
and risks shall include:

(a) Any associated with change in the Project location due to Contractor’s
design;

(b) Conducting all necessary environmental studies and re-evaluations and
preparing all necessary environmental documents in compliance with applicable Environmental
Laws;

(c) Obtaining, maintaining, and complying with all necessary new
Governmental Approvals;

(d) Obtaining, maintaining, and complying with all necessary modifications,
renewals and extensions of the NEPA Approval or other existing Governmental Approvals; and

(e) All risk and cost of litigation.

4.3.6 In the event Contractor is unable after making a good faith effort to obtain any
of the items described in Section 4.3.5(c) or Section 4.3.5(d), then Contractor shall be obligated
to design and construct the Project based on the Schematic Design (with changes as necessary
to comply with the Technical Provisions and Applicable Standards) and the construction means
and methods (including temporary works) set forth, referred to or contemplated in the NEPA
Approval, or such other design, means and methods for which Contractor is able to obtain
necessary Governmental Approvals and that comply with the Contract Documents. None of the
foregoing circumstances described in this Section 4.3.6 shall: (a) constitute an SCDOT-Caused
Delay or SCDOT-Directed Change, Relief Event or other basis for any Claim; or (b) result in any
representation or warranty by SCDOT as to the feasibility, accuracy or completeness of, or
absence of errors in, the Schematic Design.

4.3.7 If Contractor pursues Contractor-Designated ROW, Temporary Construction
Easements outside the Project ROW, Additional Areas, Replacement Utility Property Interests, or
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any other modification of or Deviation from any Governmental Approvals, including the NEPA
Approval, Contractor shall first comply with, and obtain any consent or waiver required pursuant
to, then-existing agreements between SCDOT and other Governmental Entities.

4.3.8 At Contractor’s request and subject to Section 4.3.9, SCDOT will reasonably
assist and cooperate with Contractor in obtaining the Governmental Approvals (including any
modifications, renewals and extensions of existing Governmental Approvals) that Contractor is
required to obtain under the Contract Documents. Such assistance and cooperation shall include:

(a) Joining in conferences and meetings with applicable Governmental
Entities;

(b) Sharing data, information and documents available to SCDOT that are
relevant to the application for the Governmental Approvals and are not deemed confidential;

(c) Coordinating and working with elected and other public officials, as
necessary and allowable;

(d) Assisting with evaluation and definition of solutions;

(e) If necessary, acting as the lead agency and directly coordinating with
applicable Governmental Entities; and

() Otherwise partnering to facilitate issuance of such Governmental
Approvals.

4.3.9 SCDOT’s obligation to assist and cooperate under Section 4.3.8 shall not
require SCDOT to:

(a) Take a position which it believes to be inconsistent with the Contract
Documents, the Project Management Plan (and component plans thereunder), applicable Law,
Governmental Approval(s), the requirements of Good Industry Practice or SCDOT, or State,
practices for public-private partnership contracting;

(b) Take a position that is not usual and customary for SCDOT to take in
addressing similar circumstances affecting its own projects (except if usual and customary for
SCDOT regarding its projects delivered via public-private partnership contracting); or

(c) Refrain from concurring with a position taken by a Governmental Entity if
SCDOT believes that position to be correct.

4.3.10 Litigation involving Environmental Approvals is subject to the provisions
in Section 4.3.10.1, Section 4.3.10.2, and Section 4.3.10.3.

4.3.10.1 In the event any pending Environmental Approval is denied, then
(a) the Parties shall promptly confer to analyze the circumstances and determine what further
action to take, and (b) either Party may elect to appeal such denial and to bring legal action
challenging the denial. If either Party elects, or both Parties elect, to appeal and bring legal
action, then the Parties shall reasonably assist and cooperate with one another, each at its own
expense, in the conduct of such appeal and legal action. The Parties may mutually choose, but
are not obligated, to be jointly represented by legal counsel or to enter into a joint prosecution
agreement in such appeal and legal action.

4.3.10.2 In the event any administrative proceeding, litigation or other legal
action is or has been brought by a third party challenging the issuance of an Environmental
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Approval for the Project, excluding the NEPA Approval, the Parties shall actively assist and
cooperate with one another, each at its own expense, to defend their interests and the subject
Environmental Approval and to settle such administrative proceeding, litigation or other legal
action. The Parties may mutually choose, but are not obligated, to be jointly represented by legal
counsel or to enter into a joint defense agreement in such administrative proceeding, litigation or
other legal action.

4.3.10.3 In the event a third party brings or has brought any administrative
proceeding, litigation or other legal action challenging the issuance of the NEPA Approval,
Contractor shall, at the request of SCDOT, reasonably and actively assist and cooperate with
SCDOT to defend SCDOT'’s interest and the NEPA Approval. Contractor's assistance and
cooperation shall be at SCDOT’s expense unless the administrative proceeding, litigation or
other legal action is based, in whole or in part, on Contractor's design, but only to the extent
Contractor’s design differs from the Schematic Design.

4.3.11 Certain Governmental Entities may require that Governmental Approvals
issued by such Governmental Entities be applied for or issued in SCDOT’s name, or that SCDOT
directly coordinate with such Governmental Entities in connection with obtaining the
Governmental Approvals. In such event, Section 4.3.8 and Section 4.3.9 shall apply, and
Contractor at its expense shall provide all necessary support and efforts to apply for and obtain
the Governmental Approvals. Such support shall include conducting necessary field
investigations, preparing mitigation analyses and studies and plans, preparing surveys, and
preparing any required reports, applications and other documents in form approved by SCDOT.
Such support also may include joint coordination and joint discussions and attendance at
meetings with the applicable Governmental Entity.

4.3.12 Contractor shall be solely responsible for compliance with all applicable Laws
in relation to Additional Areas and for obtaining any Environmental Approval or other
Governmental Approval required in connection with Additional Areas.

4.4 Environmental Compliance

441 Except as provided otherwise in Section 4.4.2, SCDOT delegates to
Contractor, and Contractor accepts, all SCDOT obligations, commitments and responsibilities
under all Environmental Approvals. Except as provided otherwise in Section 4.4.2, throughout
the Term and the course of the Work, Contractor shall at its sole cost and expense:

(a) Comply with all Environmental Laws;

(b) Comply with all conditions and requirements imposed by all Environmental
Approvals;

(c) Perform all commitments and mitigation measures set forth in all
Environmental Approvals; and

(d) Undertake all actions required by, or necessary to maintain in full force and
effect, all Environmental Approvals.

4.4.2 SCDOT retains sole responsibility for payment and performance of the
environmental obligations, commitments and responsibilities expressly identified as not delegated
to Contractor in the Project Environmental Commitment Requirements.
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443 Contractor shall perform or cause to be performed all environmental mitigation
measures required under the Contract Documents.

444 Contractor shall comply with the provisions, requirements and obligations
regarding environmental compliance set forth in Section 160 of the Technical Provisions.

445 Contractor expressly acknowledges that the Project Environmental
Commitment Requirements may not contain an exhaustive or accurate list of all environmental
obligations, commitments and responsibilities that apply to the Project. SCDOT does not warrant
or represent the completeness or accuracy of the Project Environmental Commitment
Requirements, which is made available to Contractor as a convenience to assist Contractor in
preparing the Environmental Management Plan. Contractor is solely responsible for the
completeness and accuracy of the Environmental Management Plan, including the correction of
any errors or omissions in Section 160.4 of the Technical Provisions. Neither incompleteness nor
inaccuracy of the Project Environmental Commitment Requirements shall alter or limit the scope
of Contractor’s environmental compliance obligations as set forth in the Contract Documents or
shall entitle Contractor to any Claim or relief.

4.5 Community Outreach and Public Information

Contractor’s obligations regarding public outreach, stakeholder communications and
construction relations are set forth in Section 130 of the Technical Provisions.
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Article 5.
RIGHT OF WAY ACQUISITION; ACCESS TO PROJECT RIGHT OF WAY; UTILITY
ADJUSTMENTS; RELATED TRANSPORTATION FACILITIES

5.1 SCDOT’s Right-of-Way Service Responsibilities

511 SCDOT shall perform ROW Services with respect to the following property:

(a) Parcels identified on SCDOT ROW Plans as set forth in the Technical
Provision Attachments, (Right of Way Plans);

(b) Contractor-Designated ROW; and
(c) Additional ROW.

5.1.2 SCDOT will provide Contractor with SCDOT approved right-of-way
certifications, for all parcels acquired for the design of the Project.

5.1.3 SCDOT will provide Contractor with a ROW Certification, included in the
Technical Provision Attachments, which will identify Hold-off Parcels and provide a date the
Contractor will have access to the parcel post award.

514 Cost associated with securing Contractor-Designated ROW and Additional
ROW shall be submitted to Contractor by SCDOT via Contract Change Request and deducted
from Contractor’s Contract Price through a Change Order in accordance with Article 15. SCDOT
must adhere to the FHWA guidelines for acquisition of Contractor-Designated ROW and
Additional ROW.

5.2 Contractor Responsibilities

5.21 Contractor shall be responsible for the following:

(a) Acquisition of any Additional Areas needed as part of the construction
project such as a Contractor's temporary work area (i.e. laydown yard) and Rights of Entry.
Acquisition of any Additional Areas shall be the sole responsibility of Contractor, and any
agreement for purchase or lease shall be secured in writing in the name of the Contractor.
Contractor shall provide SCDOT the location and documentation for these Additional Areas when
purchased or leased. Contractor shall furnish SCDOT a copy of any agreements for the use of
Additional Areas in conjunction with the construction of the Project. Any necessary permit
modifications are the responsibility of the Contractor.

(b) ROW Activity Plan. Within 45 days after the execution of the Contract,
Contractor shall submit a ROW Activity Plan to SCDOT and it shall include the following:

i. Establish a clear zone adjacent to properties in which
construction equipment shall not be operated or parked,

ii. Establish a clear zone for construction to minimize undue
impacts or hardships,

iii. Establish a method of protecting equipment and property
from vandalism or unauthorized use,
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iv. Provide reasonable and safe access to neighboring
residences or businesses until such time as the Work is complete, and

V. Respect for the property rights of landowners of adjacent
properties.

(c) Cooperation in all respects with SCDOT and shall cause all personnel to
be available to and assist SCDOT in connection with the eminent domain proceedings, including
testifying as an expert witness for the duration of the Project. After completion of the Project,
Contractor shall continue to provide such cooperation and assistance of personnel as and when
requested by SCDOT. For purposes hereof, “personnel” means expert withesses, surveyors, land
planners and other consultants utilized by Contractor in connection with the Project,

(d) Observation and/or implementation, as applicable, of all commitments in
the Right of Way instruments included in the Technical Provision Attachments, and

(e) Observation and/or implementation, as applicable, of any commitments in
the Right of Way instruments secured by SCDOT (excluding Contractor-Designated ROW and
Additional ROW) after submittal of the Cost Proposal shall be performed under a Contract Change
Request.

(f) For each request for Additional ROW, Contractor shall include an
identification of the parcel(s)/rights(s), right of way plan sheets and a justification for its need
related to the Project.

5.3 SCDOT Right-of-Way Costs:

5.3.1 SCDOT shall be responsible for the following costs:

(a) 100% of the costs of ROW Services necessary to secure the right of way
identified on the SCDOT ROW Plans set forth in the Technical Provision Attachments,

(b) 100% of the costs for Just Compensation, Eligible Relocation Assistance
Payments, and Premium ROW Acquisition costs to secure the parcels identified on the SCDOT
ROW Plans set forth in the Technical Provision Attachments;

(c) 100% of the costs of all commitments in the ROW Instruments secured by
SCDOT after the date of the last Addendum (excluding Contractor-Designated ROW and
Additional ROW);

(d) 50% of the Premium ROW for Contractor-Designated ROW;

(e) 100% of closing costs associated with parcel purchases, in accordance
with the Uniform Act and SCDOT policies;

(f) 100% of the combined cost of all ROW Services, Just Compensation, and
Premium ROW Acquisition costs for ROW from CSX (f.k.a. C.N. & L. RR Co.).

(9) 50% of the combined costs of all ROW services for Additional ROW from
Hold-off parcels that SCDOT is actively negotiating; and

(h) 50% of the combined Premium ROW for Additional ROW from Hold-off
parcels that SCDOT is actively negotiating.
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54 Contractor’s Right-of-Way Costs:

5.4.1 Contractor shall be responsible for the following ROW costs:

(a) 100% of the combined costs of Moving and Demolition Items as listed in
the ROW Technical Provisions Attachments

(b) Costs of Contractor-Designated ROW:
i. 100% of ROW Services costs performed by SCDOT;

ii. 100% of the cost of condemnation proceedings incurred by
SCDOT including expert witness fees, and all fees and expenses for exhibits, transcripts, photos
and other documents and materials production, other than attorneys’ direct fees;

ii. 100% of Just Compensation;

iv. 50% of Premium ROW Cost;
V. 100% of costs for Permitting and re-evaluation or
modification of permits, if necessary;
Vi. 100% of costs for all Governmental Approvals for the
acquisition of Contractor-Designated ROW;
Vii. 100% of costs for all Eligible Relocation Assistance
Payments as determined by SCDOT;
viii. 100% of demolition and clearance costs; and
iX. 100% of the costs of all commitments in the ROW

instruments included in the Technical Provision Attachments.
(c) Costs of Additional ROW:
(i) 100% costs for ROW Services performed by SCDOT;

(i) 100% of the cost of condemnation proceedings incurred by
SCDOT including expert witness fees, and all fees and expenses for exhibits, transcripts, photos
and other documents and materials production, other than attorneys’ direct fees;

(iii) 100% of Just Compensation;
(iv) 100% of the costs for Premium ROW;

(v) 100% of the costs for permitting and re-evaluation or
modification of permits, if necessary;

(vi) 100% of demolition and clearance costs;

(vii)  100% of the costs of Additional Areas and associated costs;
and

(viii)  100% of the costs for all commitments in ROW instruments.

5.4.2 If Additional ROW is from a parcel where SCDOT is actively negotiating a Hold-
off Parcel, Contractor agrees to share in the cost of the acquisition and relocation assistance as
follows:
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(a) Contractor shall be responsible for 100% of the cost of the updated
appraisal and Just Compensation of that portion of the property attributable to the Additional
ROW;

(b) Contractor shall be responsible for 100% of the cost of any increase in
Eligible Relocation Assistance Payment attributable to the Additional ROW;

(c) Contractor shall be responsible for 50% of the combined cost of all ROW
Services; and

(d) Contractor shall be responsible for 50% of the combined Premium ROW
Acquisition Costs.

(e) Contractor shall be responsible for 50% of the Premium ROW Acquisition
Cost for the rights of way which may be identified on the Hold-off Parcel list, but the acquisition
has been completed by signed settlement document, easement or deed prior to the request for
Additional ROW.

() 100% of the costs for all Governmental Approvals for the acquisition of
Additional ROW; and

(9) 100% of the costs for Eligible Relocation Assistance Payments as
determined by SCDOT.

5.5 Access to Parcels:

5.5.1 Contractor shall not enter any parcel prior to Contractor’s receipt of the SCDOT
right of way certification for that parcel. Only in exceptional circumstances will a certification be
approved by SCDOT based on a right of entry. Certification may be on a tract-by-tract basis.

5.5.2 If Contractor enters any property in connection with the Project without having
obtained the SCDOT right of way certification, in addition to all other rights and remedies provided
by law or equity or available under the Contract or otherwise, Contractor shall be responsible for
its costs and all costs incurred by SCDOT as a result thereof. The Contractor shall not be entitled
to an extension of time in such cases where the Contractor’s entry onto such property causes,
results in, or contributes to a delay by SCDOT in acquiring said property or parcel, or any other
property or parcel owned by the same owner.

5.6 Schedule Delays:

5.6.1 SCDOT makes no guarantees or warranties when the delivery date will be for
SCDOT to acquire and certify the Contractor-Designated ROW or Additional ROW. However,
SCDOT will provide durations on a per tract basis for the time needed to acquire Contractor-
Designated ROW during the ATC process. Contractor is responsible for allocating sufficient time
and arranging its CPM schedule to avoid impacts caused by access to Contractor-Designated
ROW and Additional ROW.

5.6.1.1 SCDOT shall provide to Contractor a schedule regarding the
estimated availability of the Contractor-Designated ROW or Additional ROW.

5.6.2 Contractor shall not be entitled to schedule impacts, delays or extension of
time to the Project caused by its acquisition of Additional Areas.
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5.6.3 SCDOT may notify Contractor of a revised projected date for delivery of access
to the extent that SCDOT has not provided access to Project ROW or is unable to provide access
to the Project ROW on or prior to the date set forth on the ROW Certification in the Technical
Provision Attachments. Relief will be given for SCDOT’s failure to provide access to any parcel
within the Project ROW as established in the most recently approved Project Schedule which is
based on the durations given in the Technical Provisions and the approved Alternative Technical
Concepts. During the ATC Process, SCDOT will provide contractors with estimated durations of
Contractor-Designated ROW Parcels.

Upon such notice or, in the absence of such notice, upon the failure to provide access on
the date specified on the ROW Certification, Contractor shall:

(a) take immediate action to minimize any cost and time impact and shall work
around such parcel until access can be provided, including rescheduling and re-sequencing the
work to minimize or avoid any delay to the Project; and

(b) provide SCDOT written notice, within fifteen business days after receipt of
such notice from the SCDOT or upon SCDOT’s failure to meet the date specified on the Right of
Way Certification whether the lack of access will result in a delay to Substantial Completion of the
Project. Contractor’s failure to provide such notice shall bar the Contractor from asserting a delay
or seeking delay damages for lack of access to the parcel.

5.7 ROW Activity Plan

5.71 Upon issuance of NTP 1, Contractor shall prepare and submit to SCDOT for
approval in SCDOT'’s discretion a ROW Activity Plan. The ROW Activity Plan shall be based upon
the Preliminary ROW Activity Plan that Contractor submitted with the Proposal, subject to any
changes SCDOT may require.

5.7.2 SCDOT shall approve or deny the ROW Activity Plan within fifteen business
days. SCDOT’s approval of the final ROW Activity Plan shall be conditions precedent to
Contractor's commencing any contact with property owners, displacees or any other Person
having a compensable interest.

5.7.3 The ROW Activity Plan shall meet the requirements set forth in Section 809.4.1
of the Technical Provisions. After SCDOT approves the ROW Activity Plan, Contractor shall
update it, and deliver the update to SCDOT in accordance with the applicable timelines set forth
in Section 809.5 of the Technical Provisions.

5.8 Costs of SCDOT Additional Properties

5.8.1 SCDOT will pay just compensation and relocation assistance for any real
property that is an SCDOT Additional Property and solely with respect to SCDOT Additional
Properties required due to an SCDOT-Directed Change or a Force Majeure Event, any other
reasonable costs and expenses incurred by Contractor to perform ROW Services for such real
property, subject to the limitations in Article 14.

5.8.1.1 Contractor shall not be entitled to any adjustment in the Contract
Price on account of such costs and expenses.

5.8.1.2 Property outside of the Schematic ROW that is acquired for
drainage easements shall be treated as Contractor-Designated ROW except as required as a
direct result of an SCDOT-Directed Change or a Necessary Schematic ROW Change.
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5.8.1.3 Contractor shall pay the invoices within thirty days after delivery by
SCDOT for any costs and expenses incurred by SCDOT on behalf of the Contractor.
Alternatively, SCDOT may deduct the amount of such costs and expenses from any sums owed
by SCDOT to Contractor pursuant to this Agreement.

5.8.2 Contractor shall be responsible for and shall pay directly all costs and
expenses of ROW Services, and all other costs and expenses, in connection with acquiring,
renting, using, maintaining, insuring, rehabilitating and disposing of Additional Areas that
Contractor determines necessary or desirable for its convenience in constructing the Project.
Contractor shall not be entitled to any adjustment in the Contract Price on account of such costs
and expenses.

5.8.3 Contractor shall not be entitled to any increase in the Contract Price or any
Completion Deadline adjustment as a result of: (a) Site conditions associated with any Contractor-
Designated ROW, Additional ROW, or Additional Areas (including those relating to Hazardous
Materials, Differing Site Conditions or Utilities);(b) any delay, inability or cost associated with the
acquisition of Additional ROW, or Additional Areas; and (c) any delay, inability or cost associated
with the acquisition of any Contractor-Designated ROW, including Contractor-Designated ROW
required to implement any ATCs, to the extent caused by Contractor.

5.84 If at any time, Contractor or any Contractor-Related Entity directly or indirectly
(a) acquires or has previously acquired any interest in real property likely to be parcels of the
Project ROW or the remainders of any such parcels, (b) loans or has previously loaned money to
any interest holder in any real property likely to be a Project ROW parcel and accepts as security
for such loan the parcel, or the remainder of any such parcel that is not a whole acquisition, or (c)
purchases or has previously purchased from an existing mortgagee the mortgage instrument that
secures an existing loan against real property likely to be a Project ROW parcel, or the remainder
of any such parcel, Contractor shall promptly disclose the same to SCDOT. If Contractor, or any
subsidiary or parent company of Contractor, acquires a real property interest, whether title or
mortgage, in parcels of the Project ROW, the real property interest acquired or a release of
mortgage as the case may be, shall be conveyed to the State of South Carolina without the
necessity of eminent domain and without payment to Contractor or the subsidiary or parent
company of Contractor. Contractor shall not acquire or permit the acquisition by Contractor or
any Contractor-Related Entity of any real property interest in a Project ROW parcel, whether in
fee title or mortgage, for the purpose of avoiding compliance with the Laws, practices, guidelines,
procedures and methods described in SCDOT’s Right of Way Acquisition Manual.

5.8.5 Subject to Section 5.6.3, the Contract Price is inclusive of all of Contractor’s
costs of performing ROW Services.
5.8.6 If a parcel acquired by SCDOT includes both (a) property for which SCDOT is

responsible for paying the price of acquisition (e.g., SCDOT Additional Properties), and (b)
property for which Contractor is responsible for paying the price of acquisition (e.g., Contractor-
Designated ROW), then Contractor shall reimburse SCDOT a pro rata share of the parcel’s total
purchase price, severance damages, relocation costs, Hazardous Materials management costs,
and related fees and costs based on the ratio of the physical area of the property referenced in
clause (b) above to the physical area of the entire acquired parcel.
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5.9 Reserved
5.10 Reserved
5.11 Reserved
5.12 Reserved
5.13 Water Wells

5.13.1 General

Water wells held for public use are Utilities under the Contract Documents and are subject
to the provisions therefor. Water wells held for private use are real property subject to the Uniform
Act and real property acquisition provisions of the Contract Documents, and SCDOT has the
power to condemn such water wells that may need closure or abandonment in order to build the
Project.

5.14 Access to Project ROW; Delays

5.141 Physical Possession of Project ROW; Transfer of Title to Improvements

5.14.1.1 SCDOT will notify Contractor of the availability of Project ROW
within ten (10) Business Days after SCDOT obtains possession of such Project ROW. For clarity,
SCDOT obtains possession of a ROW parcel, upon purchase or thirty days after the
condemnation if no challenge action is filed by property owner, or in accordance with S.C. Code
Section 28-2-90. Contractor shall be responsible for being informed of and complying with any
access restrictions that may be set forth in any documents granting possession of any Project
ROW.

5.14.1.2 Upon obtaining knowledge of any anticipated delay in the dates for
acquisition of any Project ROW, the Party obtaining knowledge shall promptly notify the other
Party in writing. In such event, Contractor shall immediately determine whether the delay
impacts the Critical Path and, if so, to what extent it might be possible to avoid such delay through
re-sequencing, reallocation or other alternative construction methods or otherwise (which, in the
case of a Relief Event, shall be subject to Section 14.8.3). Contractor shall promptly meet with
SCDOT to determine the best course of action and prepare a written report setting forth its
recommendations, which recommendations shall be subject to SCDOT’s written approval.

5.14.1.3 Contractor is entitled to retain any salvage value from its demolition
of improvements if SCDOT has not made prior arrangements for disposal of same.

5.15 Access to Project ROW

5.15.1 To the extent that Contractor has not been provided with access to portions of
the Project ROW on or prior to the date set forth on the Project Schedule, Contractor shall work
around such Project ROW with the goals of minimizing delay to the completion of the Project.
Except for delays caused by the types of events described in clause (d) of the definition of
“SCDOT-Caused Delay” Contractor shall not be entitled to any increase in the Contract Price or
Completion Deadline adjustment for delays caused by the failure or inability of SCDOT to provide
Project ROW.
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5.15.2 Where Contractor makes a written request for access or temporary right of
entry agreement for any Project ROW for which access has not yet been acquired, Contractor
may, with SCDOT’s prior written consent, which may be withheld or withdrawn at any time, in
SCDOT’s good faith discretion, and subject to the provisions of Section 5.9.1, Contractor will
assist SCDOT with all negotiations with all property owners or occupants for early access or
temporary use of land, provided that any such negotiations shall comply in all respects with
applicable Law, including the Uniform Act. Contractor’'s negotiations with property owners or
occupants for temporary right of entry agreements shall occur only under such terms and
conditions as are stipulated by SCDOT. SCDOT will not be bound by the terms and conditions
agreed upon by Contractor and any property owner or occupant until such time as SCDOT has
expressly so indicated in writing (and, then, only to the extent expressly set forth therein).

5.16 Utility Adjustments

5.16.1 Contractor’s Responsibility

5.16.1.1  Contractor shall coordinate and cause to be completed all Utility
Adjustments necessary for the timely delivery of the Project, in accordance with the Contract
Documents. Contractor shall cause to be completed, in accordance with the Project Schedule,
all Utility Adjustments necessary to accommodate delivery of the Project, as located under the
Final Design. All Utility Adjustment Work performed by Contractor, or a Utility Company shall
comply with the Contract Documents. Contractor shall coordinate, monitor and otherwise
undertake the necessary efforts to cause Utility Companies performing Utility Adjustment Work
to perform such work timely, in coordination with the Work, and in compliance with the standards
of design and construction and other applicable requirements specified in the Contract
Documents. However, regardless of the arrangements made with the Utility Companies and
except as otherwise provided in Article 14, Contractor shall continue to be the responsible party
to SCDOT for timely performance of all Utility Adjustment Work so that upon completion of the
Construction Work, all Utilities that might impact the Project are compatible with the Project.

5.16.1.2 Except with respect to Contractor’s rights to claim a Relief Event
for Utility Company Delays pursuant to Section—14-4-4Section 14.4.3, or for Inaccurate Ultility
Information pursuant to Section14-4-5Section 14.4.4, Contractor shall not be entitled to submit
a claim for Extra Work Costs, Delay Costs, Completion Deadline adjustment or other relief
related to the Utility Adjustment Work, inaccuracy of the Utility Information or Utilities located
within or outside the Project ROW or otherwise impacted by, or having an impact on, the Project
or the Work.

5.16.2 Utility Memoranda of Agreement; Utility Agreements

5.16.2.1 Prior to the Effective Date, SCDOT conducted coordination
meetings with Utility Companies. Based on these coordination meetings, SCDOT documented
discussion items to serve as the bases for separate Utility Memoranda of Agreement between
SCDOT and the Utility Companies. The corresponding documented discussion items and Utility
Memoranda of Agreement, if any, are included in the Project Information Package. Contractor
is hereby delegated, and hereby accepts and assumes, the responsibilities and obligations of
SCDOT set forth in documented discussion items and Utility Memoranda of Agreement, if any.
Contractor shall comply with, be bound by and timely perform all such responsibilities and
obligations except to the extent specifically changed by a Utility Agreement between Contractor
and the applicable Utility Company.
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5.16.2.2 FerallUtiliby-Adjustments; Contractor is responsible for preparing,

negotiating and entering instruction-specific, construction-detailed Utility Agreements for all
Utility Adjustments with all Utility Companies; regardless of whether the Utility Companies are
identified in the Technical Provisions or Project Information Package. Contractor shall use the
information in the documented discussion items and terms in the Utility Memorandum of
Agreement, described in Section 5.16.2.15:-10-2.1, as a basis for negotiating a Utility Agreement
with each Utility Company affected by the Project. The general procedures and framework for
preparing the Utility Agreements and processing utility issues within the Project area shall follow
the standard practices of the respective Utility Companies for such Utility Agreements.
Contractor shall prepare and provide all written or plan information concerning the Project
necessary to negotiate Utility Agreements. Contractor shall cause each Utility Agreement it
negotiates and executes to name SCDOT as an intended third-party beneficiary of Contractor’s
rights and interests thereunder.

5.16.2.3 Each Utility Agreement shall set forth all required terms and
conditions for the subject Utility Adjustment Work, including:

(a) A clear description and specification of the scope of Utility Adjustment Work
Contractor is to perform, and the scope the Utility Company is to perform;

(b) The applicable Utility conflict map;

(c) A schedule for the Utility Adjustment Work, or procedures for preparing and
implementing such schedule;

(d) The applicable Utility Adjustment Standards and any terms and conditions
regarding any Change in Utility Adjustment Standards;

(e) If necessary, requirements and location for any Replacement Utility
Property Interest;

() Provisions for payments, payment terms, controlling specifications, and
work description as between Utility Company and Contractor;

(9) Any Utility permits that may then exist with respect to the construction and
relocation of the subject Utility;

(h) Specific procedures for resolving scheduling, design, construction and
payment issues arising due to errors or omissions in information the Utility Company provides to
Contractor;

(i) Terms and provisions regarding Utility Improvements, if any;

()] Requirements for the Utility Company to provide cost records as set forth
in Section 5.16.4.7Section-5-10-4-7; and

(k) The terms described in Section 5.16.2.4, Section 5.16.5, and Section
5.16.6 i i

5.16.2.4 SCDOT agrees to cooperate, at its own cost, as reasonably
requested by Contractor in pursuing Utility Agreements, including attendance at negotiation
sessions and review of Utility Agreements. Contractor shall keep SCDOT Utility Projects
Engineer informed of the status of any such negotiations and shall deliver to SCDOT, within ten
days after execution, a true and complete copy of each Utility Agreement entered by Contractor.
Except as provided in Section 5.16.2.5 or Section 5.16.2.6Seection-5-10-2.5-or Section 5-10.2.6,
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SCDOT will not be a party to such Utility Agreements, and Contractor shall cause each Utility
Agreement to expressly provide that SCDOT will have no liability under the Utility Agreement
unless and until SCDOT receives a written assignment of the Contractor’s interests in the Utility
Agreement and assumes in writing Contractor’s obligations thereunder; provided, however, that
Contractor shall cause the Utility Agreements to designate SCDOT as an intended third-party
beneficiary thereof and to permit assignment of Contractor’s right, title and interest thereunder
to SCDOT without necessity for Utility Company consent. Contractor shall not enter into any
agreement with a Utility Company that purports to bind SCDOT in any way, unless SCDOT has
executed such agreement as a party thereto (SCDOT'’s signature indicating approval or review
of an agreement between Contractor and a Utility Company, or its status as a third-party
beneficiary, shall not satisfy this requirement).

5.16.2.5 If a Utility Company has proper Prior Rights Documentation in
connection with a Utility Adjustment, then SCDOT, together with Contractor and the Ultility
Company, will be a party to the corresponding Utility Agreement. In such a case, SCDOT will
be a signatory to the Utility Agreement for the sole purpose of indicating its consent thereto and
agreeing to the terms and conditions in the Utility Agreement respecting the Utility Company’s
prior rights. If a Utility Company does not have proper Prior Rights Documentation in connection
with a Utility Adjustment, then SCDOT will choose whether to be a party to the corresponding
Utility Agreement, provided that it will be a party, together with Contractor and the Utility
Company, if the Utility Company refuses to execute a Utility Agreement only with Contractor. In
such case, SCDOT will be a signatory to the Utility Agreement for the sole purpose of indicating
its consent thereto and agreeing to the terms and conditions in the Utility Agreement respecting
any encroachment permit the Utility Company will need from SCDOT.

5.16.2.6 If Contractor has prepared and negotiated an instruction-specific,
construction-detailed Utility Agreement with a Utility Company and such Utility Company refuses
to enter into the Utility Agreement with Contractor but is willing to enter into the Utility Agreement
with SCDOT, SCDOT may in its discretion enter into the Utility Agreement directly with the Utility
Company and delegate its obligations to Contractor, in which case Contractor shall accept such
delegation and assume such obligations.

5.16.2.7 Contractor shall be solely responsible for the terms and conditions
of all Utility Agreements into which it enters or for which it assumes obligations. Contractor shall
comply with and timely perform all obligations imposed on Contractor by any Utility Agreement
to which it is a party or which it assumes.

5.16.2.8 Contractor shall ensure that the Utility Adjustment Work is
completed in accordance with the Contract Documents, regardless of the nature or provisions of
the Utility Agreements and regardless of whether Contractor or its Subcontractors, or the Utility
Company or its contractors, performs the Utility Adjustment Work.

5.16.2.9 If a conflict occurs between the terms of a Utility Agreement and
those of the Contract Documents, the terms that establish the higher quality, manner or method
of performing Utility Adjustment Work, establish better Good Industry Practice, or use more
stringent standards shall prevail between Contractor and SCDOT. If the foregoing criteria are
not relevant to the terms at issue, then the Contract Documents shall prevail, unless expressly
provided otherwise in the Contract Documents.

5.16.3 Requirements
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Each Utility Adjustment (whether performed by Contractor or by the Utility Company) shall
comply with the Utility Adjustment Standards, including applicable Changes in Utility Adjustment
Standards. Contractor is solely responsible for negotiating any terms and conditions of its Ultility
Agreements that might limit a Utility Company’s Changes in Utility Adjustment Standards, if an
applicable Utility Memorandum of Agreement does not provide such limits. In addition, all Utility
Adjustment Work shall comply with all applicable Laws, the applicable Utility Agreement(s), and
all other relevant requirements specified in the Technical Provisions.

5.16.4 Utility Adjustment Risk

5.16.4.1 Contractor’s right to Claims in connection with the Utility
Adjustment Work is limited to the relief this Agreement provides for Utility Company Delays and
Inaccurate Ultility Information, and subject to further limitations pursuant to Section 14.4.3 and
Section 14.4.4Section14-4-4-and-Section14-4-5.

5.16.4.2 Contractor shall: (a) perform at its own cost (subject to payments
out of the Contract Price) the Utility Adjustment Work itself, if permitted by the Utility Company
(except that any assistance provided by any Contractor-Related Entity to the Utility Company in
acquiring Replacement Utility Property Interests shall be provided outside of the Work); or (b)
reimburse (out of the Contract Price or otherwise) the Utility Company for its Utility Adjustment
Work within the time and in the manner required by the applicable Utility Agreement. However,
Contractor has no obligation to reimburse a Utility Company for Utility Adjustment costs for any
Service Line Adjustment for which the affected property owner has been compensated in
connection with Project ROW acquisition. Contractor is solely responsible for collecting directly
from the Utility Company any reimbursement due to Contractor for Utility Improvement costs or
other costs incurred by Contractor for which the Utility Company is responsible under applicable
Law.

5.16.4.3 For each Utility Adjustment, the eligibility of Utility Company costs
(both indirect and direct) for reimbursement by Contractor, as well as the determination of any
Utility Improvement or other costs due to Contractor, shall be established in accordance with
applicable Law and the applicable Utility Agreement(s).

5.16.4.4 For each Utility Adjustment, Contractor shall compensate the
Utility Company for each Existing Utility Property Interest relinquished, to the extent SCDOT
would be required to do so by applicable Law or to the extent required by the applicable Utility
Agreement and provided that SCDOT has approved the Utility Company’s claim. Contractor is
advised that in some cases reimbursement of the Utility Company’s acquisition costs for a
Replacement Utility Property Interest will satisfy this requirement.

5.16.4.5 SCDOT may declare a Contractor Default under clause (h) of
Section _18.1.1 if Contractor breaches any covenant in this Section 5.16.4 respecting
reimbursement of Utility Company costs.

5.16.4.6 If for any reason Contractor is unable to collect any amounts due
to Contractor from any Utility Company, then: (a) SCDOT will have no liability for such amounts;
(b) Contractor shall have no right to collect such amounts from SCDOT or to offset such amounts
against amounts otherwise owing from Contractor to SCDOT; and (c) Contractor shall have no
right to stop Work or to exercise any other remedies against SCDOT on account of such failure
to pay.
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5.16.4.7 If any local Governmental Entity is participating in any portion of
Utility Adjustment costs, Contractor shall coordinate with SCDOT and such local Governmental
Entity regarding accounting for and approval of those costs.

5.16.4.8 Contractor shall maintain a complete set of records for the costs of
each Utility Adjustment (whether incurred by Contractor or by the Utility Company), in a format
compatible with the estimate attached to the appllcable Utility Agreement and in sufficient detail
for anaIyS|s , ,

. For both Ut|||ty Company costs
and Contractor costs, the totals for each cost category shall be shown in such manner as to
permit comparison with the categories stated on the estimate. Contractor also shall indicate in
these records the source of funds used for each Utility Adjustment. All records with respect to
Utility Adjustment Work shall comply with the record keeping and audit requirements of the
Contract Documents and applicable Law, including 23 CFR Part 645, Subpart A.

5.16.5 FHWA Utility Requirements
5.16.5.1 SCDOT is under the information and belief that:

(a) The Project will be subject to 23 CFR Part 645 Subpart A (including its
requirements as to plans, specifications, estimates, charges, tracking of costs, credits, billings,
records retention, and audit) and FHWA'’s associated policies;

(b) Utility Agreements for Utilities shall incorporate by reference 23 CFR Part
645 Subparts A and B and assign the obligations arising thereunder;

(c) Contractor shall comply (and shall require the Utility Companies to comply)
with 23 CFR Part 645 Subparts A and B as necessary for any Utility Adjustment costs to be eligible
for reimbursement from any federal financing or funding;

(d) Each Utility Agreement shall include the requirement for the Utility
Company to meet the Buy America requirements (as specified in 23 USC 313 and; 23 CFR §
635.410 and-Attachment 9-to-Exhibit 3 (Federal-Requirements), except to the extent such
requirements establish an exemption for the particular Utility Adjustment. Each such Utility
Agreement shall require a definitive statement to be provided by Contractor, the Utility Company
or contractor performing any relocation work, about the origin of all products permanently
incorporated into the Project, covered under the Buy America requirements.

5.16.5.2 Contractor acknowledges, however, that:

(a) It is not anticipated that Contractor will be eligible for FHWA reimbursement
of any Utility Adjustment outlays; and

(b) Contractor will not have any share in any reimbursement from FHWA or
other federal financing or funding that SCDOT may receive on account of Utility Adjustments.

5.16.6 Utility Enhancements

5.16.6.1 Contractor shall address any requests by Utility Companies that
Contractor design or construct Utility Improvements or Utility Company Projects (collectively,
“Utility Enhancements”). Any Utility Improvement performed as part of a Utility Adjustment,
whether by Contractor or by the Utility Company, shall be subject to the same standards and
requirements as if it were a necessary Utility Adjustment, and shall be addressed in the
appropriate Utility Agreement. Contractor shall perform any work on a Utility Company Project
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only by separate contract outside of the Work, and such work shall be subject to Section
5.16.9Seetion—6-40-9. Under no circumstances shall Contractor proceed with any Ultility
Enhancement that is incompatible with the Project in its final configuration or is not in compliance
with applicable Law, the Governmental Approvals or the Contract Documents, including the
Completion Deadlines. Under no circumstances will Contractor be entitled to any additional
compensation or Completion Deadline adjustment hereunder as the result of any Utility
Enhancement, whether performed by Contractor or by the Utility Company. Contractor may, but
is not obligated to, design and construct Utility Enhancements. Contractor shall be responsible
for and liable to SCDOT for any deficiencies relating to any Utility Enhancements.

5.16.7 Failure of Utility Companies to Cooperate

5.16.7.1 Contractor shall use diligent efforts to obtain the cooperation of
each Utility Company as necessary for Utility Adjustments. Contractor shall notify SCDOT
immediately if:

(a) Contractor is unable (or anticipates that it will be unable), after diligent
efforts, to reach agreement with a Utility Company on a necessary Utility Agreement within a
reasonable time;

(b) Contractor reasonably believes for any other reason that any Ultility
Company will not undertake or permit a Utility Adjustment in a manner consistent with the timely
completion of the Project or in accordance with Law, the Governmental Approvals or the Contract
Documents;

(c) Contractor becomes aware that any Utility Company is not cooperating in
a timely manner to provide agreed-upon or necessary work or approvals; or

(d) Any other dispute arises between Contractor and a Utility Company with
respect to the Project, despite Contractor’'s diligent efforts to obtain such Utility Company’s
cooperation or otherwise resolve such dispute.

(e) This notice may include a request that SCDOT assist in resolving the
dispute or in otherwise obtaining the Utility Company’s timely cooperation. Contractor shall
provide SCDOT with such information as SCDOT requests regarding the Utility Company’s failure
to cooperate and the effect of any resulting delay on the Project Schedule. After delivering to
SCDOT any notice or request for assistance, Contractor shall continue to use diligent efforts to
pursue the Utility Company’s cooperation.

5.16.7.2 If Contractor requests SCDOT’s assistance pursuant to Section
5.16.7.1Section—5-140-71, then, subject to Section 5.16.7.3Section—5-140-73, the following
provisions shall apply:

(a) Contractor shall provide evidence reasonably satisfactory to SCDOT that:
(i) the subject Utility Adjustment is necessary;

(i) the time for completion of the Utility Adjustment in the
Project Schedule was, in its inception, a reasonable amount of time for completion of such work;

(iii) Contractor has made diligent efforts to obtain the Utility
Company’s cooperation; and

(iv) the Utility Company is not cooperating (the foregoing
clauses (a)(i) through (iv) are referred to herein as the “conditions to assistance”).
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(b) Following SCDOT's receipt of satisfactory evidence, SCDOT will take such
reasonable steps as Contractor may request to assist Contractor in obtaining the cooperation of
the Utility Company or resolving the dispute; provided, however, that SCDOT will have no
obligation to prosecute eminent domain or other legal proceedings, or to exercise any other
remedy available to it under applicable Law or existing contract, unless SCDOT elects to do so in
its discretion.

(c) If SCDOT holds contractual or property rights that might be used to enforce
the Utility Company’s obligation to cooperate, and if SCDOT elects in its discretion not to exercise
those rights, and if such rights are assignable, then SCDOT will assign those rights to Contractor
upon Contractor’s request; provided, however, that such assignment shall be without any
representation or warranty as to the enforceability of such rights.

(d) Any assistance SCDOT provides shall not relieve Contractor of its sole
responsibility for satisfactory compliance with its obligations respecting Utility Adjustment Work
and timely completion thereof, except as otherwise expressly set forth herein.

5.16.7.3 If SCDOT objects in writing to a request for assistance made
pursuant to Section 5.16.7.1 Seetion-5-10-71 based on Contractor’s failure to satisfy one or both
of the conditions to assistance described in Section 5.16.7.2(a)(i)Seetion—5-140-72(a}h and
Section 5.16.7.2(a)(ii)Section—5-10-72(a)(ih), then Contractor shall take such action as is
appropriate to satisfy the condition(s) and shall then have the right to submit another request for
assistance on the same subject matter. If SCDOT objects in writing to a request for assistance
made pursuant to Section 5.16.7.1Seetion-5-40-71 based on Contractor’s failure to satisfy at
least one of the conditions to assistance described in Section 5.16.7.2(a)(iii)Sesction
5407 2(a){iii} and Section 5.16.7.2(a)(iv)Section-5-40-72(a}iv}, then Contractor shall take such
action as Contractor deems advisable during the next ten days to obtain the Utility Company’s
cooperation and shall then have the right to submit another request for assistance on the same
subject matter. Notwithstanding the foregoing, no resubmittal will be accepted unless all
SCDOT'’s objections have been addressed in accordance with the preceding two sentences.
This process shall be followed until Contractor succeeds in obtaining the Utility Company’s
cooperation or in otherwise resolving the dispute or until SCDOT determines, based on evidence
Contractor presents, that the conditions to assistance have been satisfied. Contractor shall have
the right to submit the question of the reasonableness of SCDOT’s determination for resolution
according to the Dispute Resolution Procedures.

5.16.7.4 In certain cases where a Utility Company is not cooperating with
Contractor or SCDOT, SCDOT may, in its discretion and where applicable Law authorizes
SCDOT to take unilateral action, issue a Force Account Directive Letter directing Contractor to
proceed with a Utility Adjustment without a Utility Agreement or other written consent by the
Utility Company. If SCDOT directs Contractor to perform work pursuant to this Section 5.16.7.4,
then Contractor, without cost to SCDOT, shall proceed with such work as if Contractor has
entered into a Utility Agreement providing for Contractor to perform such work, and shall perform
such work in accordance with applicable Utility Adjustment Standards and the requirements of
the Contract Documents otherwise applicable to Contractor’s performance of Utility Adjustment
Work.

5.16.8 Security for Utility Adjustment Costs; Insurance

5.16.8.1  Contractor shall satisfy all requirements in the Utility Memoranda
of Understanding and Utility Agreements to provide security for reimbursement of Ultility
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Adjustment costs to which the Utility Company is entitled, in form, type and amount and on terms
provided by the Utility Memoranda of Understanding and Utility Agreements.

5.16.8.2 Contractor shall satisfy all requirements in Utility Memoranda of
Understanding and Utility Agreements to provide liability insurance for the protection of the Utility
Company.

5.16.9 Applications for Utility Permits

5.16.9.1 It is anticipated that Utility Companies will apply to SCDOT for
utility permits and other agreements and approvals to install new Utilities that would cross or
longitudinally occupy the Project ROW, or to modify, upgrade, relocate or expand existing Utilities
within the Project ROW for reasons other than to accommodate the Project. The provisions of
Section 5.16.9.2Seetion-5-10-9:2 through Section 5.16.9.5Section-5-10-9-5; inclusive; shall apply
to all such Utility Company applications. No work or services required of Contractor, and no
accommodation of new Utilities or of modifications, upgrades, relocations or expansions of
existing Utilities, pursuant hereto, shall entitle Contractor to additional compensation, Completion
Deadline adjustment or other Claim hereunder.

5.16.9.2 For all Utility Company applications described in Section
5.16.9.1Seection5-10.9-1 and pending as of or submitted after the Effective Date, Contractor
shall: (a) furnish to the applicants the most recent pertinent Project design information or Record
Drawings, as applicable; (b) assist the applicants with information regarding the location of other
proposed and existing Utilities; and (c) use commercially reasonable efforts to coordinate work
schedules with the applicants so that the applicants’ activities do not interfere with the Project
Schedule. Contractor shall keep records of its costs related to new Utilities separate from other
costs.

5.16.9.3 Contractor shall assist SCDOT in deciding whether to approve a
permit or other agreement or approval applied for by a Utility Company. Within ten Business
Days after receiving an application for a utility permit or other agreement or approval, Contractor
shall analyze the application and provide to SCDOT a recommendation (together with supporting
analysis) as to whether it should be approved, denied, or approved subject to conditions.
Contractor shall limit the grounds for its recommendation of denial or conditions to approval to
the grounds (as SCDOT communicates to Contractor from time to time) on which SCDOT is
legally entitled to deny or condition approval of the application.

5.16.9.4 SCDOT will impose conditions in any approved permit or other
agreement or approval to the extent permitted by Law: (a) prohibiting the Utility Company from
interfering with Contractor’s schedule for D&C Work or Contractor’s performance of the D&C
Work; (b) requiring the Utility Company to compensate Contractor for the adverse impact to
Contractor of any prohibited interference; (c) requiring the Utility Company and its contractors to
cooperate and coordinate with Contractor and its Subcontractors; and (d) requiring the Utility
Company to adhere to Contractor’s on-site safety standards and procedures whenever the Utility
Company or its subcontractors are in any active work zone of Contractor or its Subcontractors.

5.16.9.5 If Contractor and SCDOT disagree on the response to a utility
application, such disagreement shall be resolved according to the Dispute Resolution
Procedures; provided, however, that if Contractor recommends against issuance of the permit
or other agreement or approval and SCDOT determines issuance is appropriate or required,
then:
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(a) SCDOT’s determination shall control unless issuance is arbitrary and
capricious and not required by Law;

(b) SCDOT may elect to issue the utility permit or other agreement or approval
in advance of resolution of the Dispute, but if it is finally determined that such issuance was
arbitrary and capricious and not required by Law, such issuance shall be deemed an SCDOT-
Directed Change (and therefore a potential Relief Event); and

(c) If SCDOT elects to delay issuance of a utility permit or other agreement or
approval pending final resolution of the Dispute, Contractor’s indemnity under Section 21.1.1(j)
shall be deemed to apply with respect to any applicant claim of wrongful delay or denial.

5.16.10 Assignment of Rights against Utility Companies

In the event of bona fide claims on behalf of Contractor for wrongful actions or inactions
of a Utility Company within the Project ROW, SCDOT agrees that, upon receipt of a written
request from Contractor, SCDOT in its reasonable discretion will assign to Contractor SCDOT’s
rights of recovery, as such may exist, under any existing agreement between SCDOT and a Utility
Company, including any utility permits, utility relocation agreements, or other agreements.

5.16.11  Utility Services

5.16.11.1 Contractor shall provide all Utility service facilities (both on-Site
and off-Site) required to carry out the D&C Work. The service facilities include those needed for
power, gas, communications, water, sewage and drainage. Except for incremental additional
costs directly attributable to a Relief Event, Contractor is responsible for all costs of such other
Utility service facilities and Utility services, including costs of design and construction (both on-
Site and off-Site), Governmental Approvals, connection fees, testing, inspection, and
certification, and Utility service/usage fees and charges.

5.16.11.2 Reserved.
5.17 Integration with Related Transportation Facilities

5171 Contractor shall locate, configure, design and maintain the termini,
interchanges, ramps, intersections, crossings, entrances and exits of the Project so that the
Project will be compatible and integrated with the location, configuration, design, operation and
maintenance of, and provide a smooth, safe and orderly transition of traffic to and from, Related
Transportation Facilities. The design for the Project shall include and provide for such
compatibility, integration and transition. The design and construction of the Project shall comply
with all provisions of the Contract Documents and Project Management Plan relating to
compatibility, integration and transition with or at Related Transportation Facilities, including those
concerning signage, signaling and communications with users.

5.17.2 Without limiting the foregoing, Contractor shall cooperate and coordinate with
SCDOT and any third party that owns, manages, operates or maintains Related Transportation
Facilities about the construction, maintenance and repair programs and schedules for the Project
and the Related Transportation Facilities, in order to minimize disruption to the operation of the
Project and the Related Transportation Facilities.

5.17.3 To assist Contractor, SCDOT will provide to Contractor during normal working
hours, reasonable access to plans, surveys, drawings, record drawings, specifications, reports
and other documents and information in the possession of SCDOT or its contractors and
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consultants pertaining to Related Transportation Facilities. Contractor, at its expense, shall have
the right to make copies of the same. Contractor shall conduct such other inspections,
investigations, document searches, surveys and other work as may be necessary to identify the
Related Transportation Facilities and achieve such compatibility, integration and transition.

5.17.4 At Contractor’s request from time to time, SCDOT will provide reasonable
assistance to Contractor in obtaining cooperation and coordination from third parties that own,
manage, operate or maintain Related Transportation Facilities and in enforcing rights, remedies
and warranties that Contractor may have against any such third parties. Such assistance may
include SCDOT’s participation in meetings and discussions. In no event shall SCDOT be required
to bring any legal action or proceeding against any such third party. At Contractor’s request,
SCDOT and Contractor shall work jointly to establish a scope of work and budget for SCDOT’s
Recoverable Costs in connection with providing such cooperation to Contractor. Subject to any
agreed scope of work and budget, Contractor shall reimburse SCDOT for all costs, including
SCDOT’s Recoverable Costs, it incurs in connection with rendering such assistance within ten
days after written request therefor.

5.17.5 SCDOT and other Governmental Entities shall always have, without obligation
or liability to Contractor, the right to conduct traffic management activities on their respective
Related Transportation Facilities and all other facilities of the State, regional or local transportation
network in the area of the Project in accordance with their respective standard traffic management
practices and procedures in effect from time to time.
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Article 6.
DESIGN AND CONSTRUCTION

6.1 General Obligations of Contractor

Contractor, in addition to performing all other requirements of the Contract Documents,
shall:

6.1.1 Furnish all design and other services, provide all materials, equipment and
labor and undertake all efforts necessary or appropriate (excluding only those materials, services
and efforts that the Contract Documents expressly specify will be undertaken by SCDOT or other
Persons) to design and construct the Project, and maintain the Project during construction, in
accordance with the requirements of the Contract Documents so as to achieve Substantial
Completion and Final Completion by the applicable Completion Deadlines.

6.1.2 At all times provide an SCDOT-approved Project Manager who: (a) will have
full responsibility for the prosecution of the Work; (b) will act as agent and be a single point of
contact in all matters on behalf of Contractor; (c) will be present (or its approved designee will be
present) at the Site at all times that D&C Work is performed, and (d) will be available to timely
respond to SCDOT or SCDOT’s Authorized Representatives.

6.1.3 Comply with, and require that all Subcontractors comply with, all requirements
of all Laws applicable to the D&C Work, including but not limited to: Environmental Laws, Labor
Laws, Civil Rights Laws, and the Americans with Disabilities Act of 1990 (42 U.S.C. § 12101 et
seq.), as amended.

6.1.4 Cooperate with SCDOT, all SCDOT hired Consultants, and Governmental
Entities with jurisdiction in all matters relating to the Work, including their review, inspection and
oversight of the design and construction of the Project and the design and construction of the
Utility Adjustments.

6.1.5 Use commercially reasonable efforts to mitigate delay to design and
construction of the Project and mitigate damages due to delay in all circumstances, to the extent
possible, including by re-sequencing, reallocating, or redeploying Contractor's and its
Subcontractors’ forces to other work, as appropriate.

6.1.6 Obtain and pay the cost of obtaining all Governmental Approvals that are
required in connection with the Project and not previously obtained by SCDOT.

6.1.7 Ensure labor harmony on the Site during the Term, including taking appropriate
steps to prevent strikes, walkouts, work stoppages, work slowdowns, work curtailments,
cessations or interruptions of production due to labor disputes or other labor-related matters.

6.1.8 Perform the D&C Work, Maintenance Services, and Professional Services in a
manner that gives prime importance to the safety of the public, convenience of the traveling public,
and a safe work environment for all maintenance workers.

6.2 Performance, Design and Construction Standards; Deviations

6.2.1 Contractor shall furnish all aspects of the Design Work and all Design
Documents, without limiting the Warranty itself, in accordance with Good Industry Practice in such
a manner that the Project is constructible as designed. Contractor shall construct the Project and
Utility Adjustments included in the Construction Work as designed, free from Defects, and in
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accordance with: (a) Good Industry Practice; (b) the requirements, terms and conditions set forth
in the Contract Documents; (c) the Project Schedule; (d) all Laws; (e) the requirements, terms
and conditions set forth in all Governmental Approvals; (f) SCDOT-approved Project Management
Plan and all component plans prepared or to be prepared thereunder; (g) the Safety Management
Plan; and (h) all other applicable safety, environmental and other requirements, taking into
account the Project ROW limits and other constraints affecting the Project.

6.2.2 Contractor also shall construct the Project and Utility Adjustments in
accordance with (a) the RFC Documents, and (b) the Construction Documents, in each case
considering the Project ROW limits and other constraints affecting the Project.

6.2.3 The Project design and construction shall be subject to certification pursuant
to the procedure contained in SCDOT-approved Quality Management Plan.

6.2.4 Contractor may apply for SCDOT approval of Deviations from applicable
Technical Provisions regarding the design or construction of the Project. The Deviation approval
process shall be as follows:

(a) All applications for Deviations shall be in writing. Where Contractor applies
for a Deviation as part of the submittal of a component plan of the Project Management Plan,
Contractor shall specifically identify and label the proposed Deviation.

(b) SCDOT will consider but has no obligation to approve, any such application
for a Deviation. Contractor shall bear the burden of persuading SCDOT that the Deviation sought
constitutes sound and safe engineering consistent with Good Industry Practice and achieves
SCDOT'’s applicable safety standards and criteria.

(c) No Deviation shall be deemed approved or be effective unless and until
stated in writing signed by SCDOT’s Authorized Representative. SCDOT’s affirmative approval
of a component plan of the Project Management Plan shall constitute: (i) approval of the
Deviations expressly identified and labeled as Deviations therein, unless SCDOT takes exception
to any such Deviation, and (ii) disapproval of any Deviations not expressly identified and labeled
as Deviations therein.

(d) SCDOT’s lack of issuance of an approval for any Deviation within ten
Business Days after Contractor applies therefore shall be deemed a disapproval of such
application.

(e) SCDOT'’s denial or disapproval of a requested Deviation shall be final and
not subject to the Dispute Resolution Procedures.

6.2.5 Except as set forth in Section 1.5 or 6.2.4, any changes to the Technical
Provisions that materially affect the Design Work or Construction Work prior to the Substantial
Completion Date shall be subject to the Change Order process in accordance with Article 15.

6.3  Changes in Basic Configuration

6.3.1 Contractor shall not make any change in the Basic Configuration of the Project,
except as approved by SCDOT in its discretion and authorized by a Change Order in accordance
with Article 15. A Change Order is required regardless of the reason underlying the change and
regardless of whether the change increases, decreases or has no effect on Contractor’s costs.

6.3.2 No Change Order shall be required for any non-material changes in the Basic
Configuration that SCDOT approves in writing as part of the design review process, unless
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Contractor claims that it is entitled to Extra Work Costs in connection with a proposed change in
accordance with Section 14.4.1, or unless the proposed change constitutes a Change Request
under Section 15.2.5. Contractor acknowledges and agrees that constraints set forth in the NEPA
Approval, Technical Provisions and other Contract Documents, as well as site conditions and the
Schematic Design, will impact Contractor’s ability to make non-material changes in the Basic
Configuration.

6.3.3 If a Change Request results in a material change in the Basic Configuration,
any cost savings that result from such Change Request shall be shared in accordance with
Section 15.2.5.

6.4 Design Requirements; Responsibility for Design

6.4.1 Design Implementation and Submittals

6.4.1.1 Contractor, through the appropriately qualified and licensed design
professionals identified in Exhibit 2 and Contractor's Project Management Plan shall prepare
designs, plans and specifications in accordance with the Contract Documents. Contractor shall
cause the engineers of record, as applicable, for the Project to sign and seal all RFC Documents.

6.4.1.2 Contractor shall deliver to SCDOT accurate and complete
duplicates of all interim, revised and final Design Documents (including the RFC Documents),
Plans and Construction Documents within seven days after Contractor completes preparation
thereof. Contractor shall construct the Project in accordance with the RFC Documents and the
Construction Documents. The RFC Documents may be changed only with prior approval of
SCDOT. Contractor may modify the Construction Documents without prior approval of SCDOT
but must deliver the modifications to SCDOT in advance of performance of the applicable D&C
Work.

6.4.2 Contractor Responsibility for Design

Contractor agrees that it has full responsibility for the design of the Project and that
Contractor will furnish the design of the Project, although aspects of the Schematic Design have
been provided to Contractor as a preliminary basis for Contractor’s design. Contractor specifically
acknowledges and agrees that:

(a) Contractor is not entitled to rely on: (i) the Schematic Design except as
specified otherwise in Section 6.4.3; (ii) the other Project Information Package; or (iii) any other
documents or information provided by SCDOT, except to the extent specifically permitted in the
Contract Documents;

(b) Contractor is responsible for correcting any Errors in the Schematic Design
through the design or construction process;

(c) Contractor shall not be entitled to any increase in the Contract Price or
extension of a Completion Deadline for Errors in the Schematic Design, except only for the right
to a Change Order with respect to Necessary Schematic ROW Changes as set forth in Section
14.4.1, and subject to the requirements and limitations of Section 14;

(d) Contractor’s warranties and indemnities hereunder cover Errors in the
Project even though they may arise from or be related to Errors in the Schematic Design; and

(e) Contractor is responsible for verifying all calculations and quantity takeoffs
contained in the RFP Documents or otherwise provided by SCDOT.
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6.4.3 Changes to Schematic Design and Schematic ROW

6.4.3.1 Contractor agrees the requirements and constraints set forth in the
Contract Documents and in the Governmental Approvals, as well as Site conditions, will impact
Contractor’s ability to revise the concepts contained in the Schematic Design. Contractor,
however, may modify the Schematic Design without SCDOT’s prior written approval if the
proposed modification:

(a) Meets the requirements of the Technical Provisions;

(b) Requires no revision, modification or amendment to the NEPA Approval;
(c) Does not constitute a Design Exception or Design Variance; and

(d) Does not deviate from the design concepts included in the Proposal.

6.4.3.2 Contractor may rely on the Schematic ROW limits, as shown on
the Schematic Design, and that it is feasible to design and develop the Project within said
Schematic ROW limits. Accordingly, Contractor shall have the right to certain relief due to
Necessary Schematic ROW Changes, to the extent provided in Section 14.4.1; provided,
however that Contractor acknowledges that “feasible to design and develop the Project” is not
intended to mean or be limited to Contractor’s design approach set forth in its Proposal or
Contractor’s preferred design approach.

6.4.3.3 Contractor acknowledges that the Schematic Design is preliminary
and subject to refinement through the Final Design process, and that Contractor is not entitled
to additional compensation or Completion Deadline adjustment in connection with changes in
the Schematic Design, except as provided for Necessary Schematic ROW Changes to the extent
allowed under Section 14.4.1.

6.5 Cooperation with Other Contractors

6.5.1 Contractor Duty of Cooperation

6.5.1.1 Contractor acknowledges that SCDOT has awarded or plans to
award contracts for construction and other work at or near the Site, and that other projects at or
near the Site may be in various stages of design and construction.

6.5.1.2 Contractor shall, and shall cause the Contractor-Related Entities
to, in good faith to cooperate and coordinate the Work with other contractors, whether the
contractors work for SCDOT or other Persons, whose projects or work may affect the Project or
the Work. Contractor shall schedule and sequence the Work as reasonably necessary to
accommodate the projects and work of such contractors. Further, Contractor shall conduct its
Work, dispose of the materials, and perform its obligations under the Contract Documents
without interfering with or hindering the progress or completion of the projects or work being
performed by other contractors.

6.5.1.3 Contractor shall satisfactorily join work and in proper sequence
with the work of other contractors. Contractor shall ensure all planning or modification to an
existing plan facilitates efficient completion of the work by all parties.

6.5.1.4 SCDOT agrees to include in its contracts with other contractors'
provisions like this Section 6.5.1, imposing a similar duty of cooperation among contractors.
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6.5.2 Interference by Other Contractors, Resolution by SCDOT

If, however, Contractor asserts that any of SCDOT’s other contractors have caused damage to
the Work then Contractor’s sole remedy shall be to seek recourse against such other contractors.
Wherever Work being done by other contractors and Contractor is in conflict that cannot be
resolved by those parties, the respective rights of the various interests involved shall be
established by SCDOT, in order to secure the completion of the various portions of the Work in
general harmony. Contractor shall have no claim against SCDOT for delay or SCDOT Caused
Delay or SCDOT Directed Change arising out of or caused by SCDOT’s resolution of any
scheduling or sequence dispute with other contractors.

6.5.3 Coordination with Utility Companies and Adjacent Property Owners

Contractor shall coordinate with Utility Companies and owners of property adjoining the
Project, and with their respective contractors, as more particularly described in the Contract
Documents.

6.6 Partial Acceptance; Substantial Completion; Punch List; Final Completion

6.6.1 Partial Acceptance

6.6.1.1 SCDOT will issue a written Certificate of Partial Acceptance on the
date that all the following conditions precedent to Partial Acceptance have been met:

(a) All major safety features are installed and functional, such major safety
features to include shoulders, guard rails, striping and delineations, concrete traffic barriers,
bridge railings, cable safety systems, metal beam guard fences, safety end treatments, terminal
anchor sections and crash attenuators;

(b) The Punch List (under Section 6.6.3) has been prepared and agreed
between the Parties

(c) All required signs and signals are installed and functional;

(d) The need for temporary traffic controls or for lane closures at any time has
ceased (except for any then-required for Maintenance Services, so long as Contractor has
complied with the notice requirements set forth in Section 6.6.2.1) and such need for controls or
lane closures is not due to any act or failure to act by any Contractor-Related Entity, and except
for temporary lane closures during hours of low traffic volume in accordance with and as permitted
by the Transportation Management Plan solely in order to complete Punch List items);

(e) All lanes of traffic (including ramps, interchanges, overpasses,
underpasses, other crossings and frontage roads) set forth in the Design Documents are in their
final configuration and traffic can move unimpeded through the Project at the normal, posted
speed;

() Contractor has otherwise completed the D&C Work in accordance with the
Contract Documents and Design Documents, such that the Project is in a condition that it can be
used for safe vehicular travel in all lanes at the normal, posted speed and at all points of entry
and exit, subject only to Punch List items and other items of work that do not affect the ability to
safely open for such normal use by the traveling public;
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(9) All commitments related to the Work as required pursuant to all
Governmental Approvals, including NEPA Approvals, have been completed in accordance
therewith and the Contract Documents;

(h) No Partial Acceptance acts as a release or reduction in the amount of the
bond amounts or insurance coverage;

(i) All other Submittals required under the contract Documents to be submitted
to SCDOT prior to Substantial Completion have been so submitted, and accepted by SCDOT;
and

()] All required reports to all Governmental Entities have been completed,
submitted, and approved.

6.6.1.2 The procedures for notification of Partial Acceptance are as
follows:

(a) Contractor shall provide SCDOT with not less than 60 days’ prior
notification of the date Contractor determines it will satisfy all conditions to Partial Acceptance
(other than issuance by SCDOT of a Certificate of Partial Acceptance). During such 60-day
period, Contractor and SCDOT will meet and confer and exchange information on a regular
cooperative basis with the goal being SCDOT’s orderly, timely inspection and review of the
Project and the RFC Documents and Construction Documents, and SCDOT'’s issuance of a
Certificate of Partial Acceptance.

(b) During such 60-day period, SCDOT will conduct an inspection of the
Project and its components, a review of the applicable RFC Documents and Construction
Documents and such other investigation as may be necessary to evaluate whether Partial
Acceptance is achieved.

(c) Contractor shall provide SCDOT a second notification when Contractor
determines it has met all conditions to Partial Acceptance, other than issuance by SCDOT of a
Certificate of Partial Acceptance. Within five days after expiration of the 60-day period and
SCDOT'’s receipt of the second notification, SCDOT will either: (A) issue the Certificate of Partial
Acceptance; or (B) notify Contractor, setting forth, as applicable, why the Project has not reached
Partial Acceptance. If SCDOT and Contractor cannot agree as to the date of Partial Acceptance,
such Dispute shall be resolved according to the Dispute Resolution Procedures.

6.6.2 Substantial Completion

6.6.2.1 SCDOT will issue a written Certificate of Substantial Completion
on the date that all the following conditions precedent to Substantial Completion have been met:

(a) All major safety features are installed and functional, such major safety
features to include shoulders, guard rails, striping and delineations, concrete traffic barriers,
bridge railings, cable safety systems, metal beam guard fences, safety end treatments, terminal
anchor sections and crash attenuators;

(b) All required illumination is installed and functional;
(c) All required signs and signals are installed and functional;

(d) The need for temporary traffic controls or for lane closures at any time has
ceased (except for any then-required for Maintenance Services, so long as Contractor has
complied with the notice requirements set forth in Section 6.6.2.1 and such need for controls or
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lane closures is not due to any act or failure to act by any Contractor-Related Entity, and except
for temporary lane closures during hours of low traffic volume in accordance with and as permitted
by the Transportation Management Plan solely in order to complete Punch List items);

(e) All lanes of traffic (including ramps, interchanges, overpasses,
underpasses, other crossings and frontage roads) set forth in the Design Documents are in their
final configuration and traffic can move unimpeded through the Project at the normal, posted
speed;

() Reserved;
(9) Reserved;

(h) Contractor has otherwise completed the D&C Work in accordance with the
Contract Documents and Design Documents, such that the Project is in a condition that it can be
used for safe vehicular travel in all lanes at the normal, posted speed and at all points of entry
and exit, subject only to Punch List items and other items of work that do not affect the ability to
safely open for such normal use by the traveling public;

(i) Reserved;

()] All commitments related to the Work as required pursuant to all
Governmental Approvals, including NEPA Approvals, have been completed in accordance
therewith and the Contract Documents;

(k) The Punch List (under Section 6.6.3) has been prepared and agreed
between the Parties

(N All other Submittals required under the contract Documents to be submitted
to SCDOT prior to Substantial Completion have been so submitted, and accepted by SCDOT;
and

(m)  All required reports to all Governmental Entities have been completed,
submitted, and approved.

6.6.2.2  The procedures for notification of Substantial Completion are as
follows:

(a) Contractor shall provide SCDOT with not less than 60 days’ prior
notification of the date Contractor determines it will satisfy all conditions to Substantial
Completion (other than issuance by SCDOT of a Certificate of Substantial Completion). During
such 60-day period, Contractor and SCDOT will meet and confer and exchange information on
a regular cooperative basis with the goal being SCDOT’s orderly, timely inspection and review
of the Project and the RFC Documents and Construction Documents, and SCDOT’s issuance of
a Certificate of Substantial Completion.

(b) During such 60-day period, SCDOT will conduct an inspection of the
Project and its components, a review of the applicable RFC Documents and Construction
Documents and such other investigation as may be necessary to evaluate whether Substantial
Compiletion is achieved.

(c) Contractor shall provide SCDOT a second notification when Contractor
determines it has met all conditions to Substantial Completion, other than issuance by SCDOT of
a Certificate of Substantial Completion. Within five days after expiration of the 60-day period and
SCDOT'’s receipt of the second notification, SCDOT will either: (A) issue the Certificate of
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Substantial Completion; or (B) notify Contractor, setting forth, as applicable, why the Project has
not reached Substantial Completion. If SCDOT and Contractor cannot agree as to the date of
Substantial Completion, such Dispute shall be resolved according to the Dispute Resolution
Procedures.

6.6.3 Punch List

The Project Management Plan shall establish procedures and schedules for preparing a
Punch List and completing Punch List work. Such procedures and schedules shall conform to
the following provisions.

6.6.3.1 The schedule for preparation of the Punch List either shall be
consistent and coordinated with the inspections regarding Partial Acceptance, Substantial
Completion or shall follow such inspections.

6.6.3.2 Contractor shall prepare and maintain the Punch List. Contractor
shall deliver to SCDOT not less than five days’ prior notice stating the date when Contractor will
commence Punch List field inspections and Punch List preparation. SCDOT will participate and
assist in the development of the Punch List. Each Party shall have the right to add items to the
Punch List, but neither shall remove any item added by the other Party without such other Party’s
express permission. If Contractor objects to the addition of an item by SCDOT, the item shall be
noted as included under protest, and if the Parties thereafter are unable to reconcile the protest,
the Dispute shall be resolved according to the Dispute Resolution Procedures. Contractor shall
deliver to SCDOT a true and complete copy of the Punch List, and each modification thereto, as
soon as it is prepared.

6.6.3.3 Contractor shall immediately commence work on the Punch List
items and diligently prosecute such work to completion, consistent with the Contract Documents,
within the time period to be set forth in the Project Management Plan and in any case by the
Final Completion Deadline.

6.6.4 Final Completion
6.6.4.1 Promptly after achieving Substantial Completion, Contractor shall:
(a) Perform all remaining Work, including completion of all Punch List items;

(b) Settle and/or resolve all Contractor related ROW issues such remediation
of Additional Areas, make final payments to any property owner, etc.; and

(c) Complete all Maintenance to preexisting and newly constructed Elements
within the Project;

(d) Perform all other tasks necessary to put the Project into use as part of the
State Highway System as directed by SCDOT; and

(e) Submit and receive SCDOT’s Concurrence and Approval of Final Pay
Application and As-Built CPM schedule.

6.6.4.2 SCDOT will issue a Certificate of Final Completion at such time as
all of the following conditions have been satisfied in respect of the Project:

(a) SCDOT has issued a Certificate of Substantial Completion for the Project;
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(b) All Punch List items shall have been completed and delivered to the
reasonable satisfaction of SCDOT;

(c) SCDOT has received and approved the “As-Built Schedule”;

(d) SCDOT has received a complete set of the Record Drawings, and a
complete, indexed set of all Proprietary Intellectual Property pursuant to Section 22.7.1.2;

(e) All Utility Adjustment Work and other work that Contractor is obligated to
perform for or on behalf of third parties with respect to the Project has been accepted by such
third parties, and Contractor has paid for all work by third parties that Contractor is obligated to
pay for, other than disputed amounts and amounts owed to Utility Companies that have not yet
been invoiced to Contractor, despite Contractor’s diligent efforts to obtain invoices therefore;

() All component parts, plans and documentation of the Project Management
Plan required to be prepared, submitted and approved prior to Final Completion have been so
prepared, submitted and approved;

(9) All Submittals required by the Project Management Plan or Contract
Documents to be submitted to and approved by SCDOT prior to Final Completion have been
submitted to and approved by SCDOT, in the form and content required by the Project
Management Plan or Contract Documents;

(h) All personnel, supplies, equipment, waste materials, rubbish and
temporary facilities of each Contractor-Related Entity shall have been removed from the Project
ROW, Contractor has restored and repaired all damage or injury arising from such removal to the
satisfaction of SCDOT, and the Site is in good working order and condition;

(i) Contractor has delivered to SCDOT a certification representing that there
are no outstanding claims (for purposes of this certification, the term “claim” shall include all facts
which may give rise to a claim) of Contractor or claims or stop notices of any Subcontractor,
Supplier, laborer, Utility Company or other Persons with respect to the D&C Work, other than:

(i) any previously submitted unresolved claims of Contractor
and any claims or stop notices of a Subcontractor, Supplier, laborer, Utility Company or other
Persons being contested by Contractor (in which event the certification shall include a list of all
such matters with such detail as is requested by SCDOT and, with respect to all claims or stop
notices of a Subcontractor, Supplier, laborer, Utility Company and other Person, shall include a
representation by Contractor that it is diligently and in good faith contesting such matters by
appropriate legal proceedings which shall operate to prevent the enforcement or collection of the
same); and

(ii) amounts owed to Utility Companies that have not yet been
invoiced to Contractor, despite Contractor’s diligent efforts to obtain invoices therefore;

)] Contractor has paid in full all Liquidated Damages that are then due and
owing to SCDOT pursuant to this Agreement and are not in Dispute, and has provided to SCDOT
reasonable security for the full amount of Liquidated Damages that may then be the subject of an
unresolved Dispute;

(k) There exists no uncured Contractor Defaults other than those that would
be cured by the achievement of Final Completion;
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(1 SCDOT has received from Contractor and accepted all of Contractor's DBE
Quarterly Reports including Contractor’s Final DBE Quarterly report and, if applicable, Good Faith
Effort documentation;

(m)  SCDOT has received from Contractor and accepted all of the Contractor’s
Monthly Training Status Reports for all traininees and, if applicable, Good Faith Effort
documentation; Trainee Termination Forms; and

(n) All of Contractor’s other obligations under the Contract Documents (other
than obligations which by their nature are required to be performed after Final Completion) shall
have been satisfied in full or waived by SCDOT.

6.6.4.3 Contractor shall provide SCDOT with 30 days’ notice of the date
when Contractor expects to achieve all conditions to Final Completion other than issuance by
SCDOT of a Certificate of Final Completion. During the 30-day period following receipt of such
notification, Contractor and SCDOT will meet and confer and exchange information on a regular
cooperative basis with the goal being the orderly, timely inspection and review of the Project and
the Record Drawings, and SCDOT’s issuance of a Certificate of Final Completion.

6.6.4.4 During such 30-day period, SCDOT will conduct an inspection of
the Punch List items, a review of the Record Drawings and such other investigation as may be
necessary to evaluate whether the conditions to Final Completion are satisfied.

6.6.4.5 Within five days after expiration of such 30-day period, SCDOT will
either: (i) issue a Certificate of Final Completion for the Project; or (ii) notify Contractor setting
forth, as applicable, why Final Completion has not been achieved. If SCDOT and Contractor
cannot agree as to the date of Final Completion, such Dispute shall be resolved according to the
Dispute Resolution Procedures.

6.7 Nonconforming and Defective Work

6.7.1 SCDOT has the right to direct Contractor at Contractor’s sole cost and without
Claim of any kind against SCDOT to rectify any Nonconforming Work that SCDOT or its agents
may discover so that it complies with the Contract Documents.

6.7.2 If SCDOT elects to accept Nonconforming Work, SCDOT may recover from
Contractor 100% of the cost savings, if any associated with Contractor’s failure to perform the
Work in accordance with requirements of the Contract Documents (in addition to any other
adjustment of the Contract Price or Monthly Disbursement), plus the net present value of 100%
of any increase in costs SCDOT will incur during the term of this Agreement to operate and
maintain the Project that is attributable to the Nonconforming Work. In determining Contractor’s
cost savings, the Parties shall consider all avoided costs of Contractor, including avoided design,
material, equipment, labor, construction, testing, commissioning, acceptance and overhead costs
and avoided costs due to time savings. Contractor shall bear the burden of proving such increased
costs. SCDOT will have the right to deduct such cost savings from any sums owed by SCDOT to
Contractor pursuant to this Agreement.

6.7.3 Subject to Section 19.7 and Section 19.8, nothing contained in the Contract
Documents shall in any way limit the right of SCDOT to assert claims for damages resulting from
patent or latent defects in the Work for the period of limitations prescribed by applicable Law, and
the foregoing shall be in addition to any other rights or remedies SCDOT may have hereunder or
under Law.
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6.8 Hazardous Materials Management

6.8.1 Without limiting SCDOT'’s role or responsibilities set forth in Section 6.8.6,
Section 6.8.7 and Section 14.4.5, and except as provided otherwise below, Contractor shall
undertake Hazardous Materials Management of all Hazardous Materials and Recognized
Environmental Conditions, including contaminated groundwater, in accordance with applicable
Law, Governmental Approvals, the Hazardous Waste Management Plan, and all applicable
provisions of the Contract Documents.

6.8.2 Contractor shall have the following duties to avoid or mitigate adverse financial
and schedule impacts of Hazardous Materials and Recognized Environmental Conditions.

6.8.2.1 Without cost to SCDOT, Contractor shall adopt, using Good
Industry Practice, design and construction techniques for the Project that, to the maximum extent
possible, avoid the need for Hazardous Materials Management.

6.8.2.2 If, having met its obligation under Section 6.8.2.1, Contractor is
unable to avoid Hazardous Materials or Recognized Environmental Conditions, Contractor shall
use Good Industry Practice, including design modifications and construction techniques, to
minimize costs of Hazardous Materials Management, including minimization of SCDOT’s long-
term costs for Hazardous Materials Management.

6.8.2.3 Where Hazardous Materials Management is unavoidable or is
required by applicable Law, Contractor shall utilize appropriately trained Subcontractors or
personnel to conduct the Hazardous Materials Management activities.

6.8.3 Contractor shall stop Work immediately in the affected area and duly notify
SCDOT in writing and advise SCDOT of any obligation to notify State or federal agencies under
applicable Law if during the course of the Work, Contractor encounters any Unexpected
Hazardous Materials or Recognized Environmental Conditions in connection with the Project, the
Site or Work, in an amount, type, quality or location that would require reporting or notification to
any Governmental Entity or other Person or taking any preventive or remedial action, in each
case under applicable Law, Governmental Approvals, the Hazardous Materials Management Plan
or any applicable provision of the Contract Documents. SCDOT will promptly notify Contractor in
writing if during the Term SCDOT discovers Unexpected Hazardous Materials or Recognized
Environmental Conditions in connection with the Project, the Site or the Work.

6.8.4 The right of SCDOT to step in to carry out the Hazardous Materials
Management obligations of Contractor are as set forth in Section 6.8.4.1 and Section 6.8.4.2,
below.

6.8.4.1 SCDOT may provide Contractor with written notice that SCDOT
will undertake the Hazardous Materials Management itself if, within a reasonable time after
discovery of Hazardous Materials or Recognized Environmental Conditions, taking into
consideration the nature and extent of the contamination, the type and extent of action required
and the potential impact upon Contractor’s schedule to perform the Work, Contractor has not
undertaken the Hazardous Materials Management required of it under Section 6.8.1. SCDOT
thereafter may undertake the Hazardous Materials Management actions in compliance with a
remediation plan prepared by SCDOT and approved by applicable Governmental Entities and in
compliance with applicable Laws. Without limiting SCDOT’s role or responsibilities set forth in
Section 6.8.6, Contractor shall reimburse to SCDOT on a current basis within thirty days of
request therefore, the reasonable costs, including SCDOT’s Recoverable Costs, that SCDOT
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incurs in carrying out such Hazardous Materials Management actions for Contractor Release of
Hazardous Materials. SCDOT will have no liability or responsibility to Contractor arising out of
SCDOT’s Hazardous Materials Management actions for Contractor Release of Hazardous
Materials and such actions shall in no event constitute the basis of a Relief Event or other Claim.

6.8.4.2 Notwithstanding the foregoing, if Contractor notifies SCDOT that
Contractor desires to preserve claims against other potentially responsible parties, then SCDOT
will undertake all commercially reasonable efforts to preserve such claims consistent with either
the National Oil and Hazardous Substances Pollution Contingency Plan, 40 CFR § 300, or
comparable State regulations and standards; and a reasonable period of time for Contractor to
perform the Hazardous Materials Management actions shall include a sufficient period for
Contractor to comply with the National Oil and Hazardous Substances Pollution Contingency
Plan or such comparable State regulations and standards.

6.8.5 Refer to Section 14.4.4 regarding Contractor’s rights to compensation and
Completion Deadline adjustment with respect to Unexpected Hazardous Materials.

6.8.6 Off-site disposal of Hazardous Materials is subject to the provisions of Section
6.8.6.1 through Section 6.8.6.3, inclusive, below.

6.8.6.1 Except as provided otherwise in Section 6.8.9Seection-6-8-7, as
between Contractor and SCDOT, SCDOT will be considered the sole generator and arranger
under 40 CFR Part 262 and will sign manifests for the off-site disposal of Hazardous Materials
other than for: (a) Contractor Release of Hazardous Materials; (b) Hazardous Materials that
migrate from points of origin located outside the boundaries of the Project ROW where the source
of such Hazardous Materials is a Contractor-Related Entity in the course of performing Work;
and (c) Hazardous Materials that Contractor handles and disposes of in violation of any
applicable provision of the Contract Documents, of Governmental Approvals or of Law.
Notwithstanding the foregoing, SCDOT may elect, by written notice to Contractor, to have
another responsible party (instead of SCDOT, and other than a Contractor-Related Entity)
assume generator and arranger status and liability, or sign manifests, for which SCDOT is
otherwise responsible under this Section 6.8.6.1.

6.8.6.2 Notwithstanding—any—contrary—provision—of—the—Coniract
Beeuments; Contractor shall not be entitled to any compensation from SCDOT for any SCDOT-
Caused Delay arising out of or relating to any Dispute over whether Hazardous Materials are
Known or Suspected. Contractor will be entitled to a Relief Event pursuant to Section 14.4.5 if
Contractor discovered or encounters Unexpected Hazardous Materials.

6.8.6.3 To the extent permitted by applicable Law, as between SCDOT
and Contractor, SCDOT will take and assume sole responsibility and liability for third party
claims, causes of action and Losses arising out of or resulting from the off-site disposal of
Hazardous Materials for which SCDOT is the generator pursuant to this Section 6.8.6,
specifically excluding liability for any actual and threatened Contractor Release of Hazardous
Materials and liability for off-site disposal that SCDOT elects to have a responsible party assume
as provided in Section 6.8.6.1. It is the intent of the Parties that Contractor have no exposure to
any such third party claims, causes of action and Losses.

6.8.7 Contractor shall not be required to engage in Hazardous Materials
Management with respect to Release of Hazardous Materials onto the Project or Project ROW at
any time during the Term by a Person other a Contractor-Related Entity in the course of
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performing Work (a “third party”), where such Release is from a vehicle operating or located within
the Project ROW or from such vehicle’s cargo.

6.8.8 SCDOT has exclusive decision-making authority regarding selection of the
destination facility to which Hazardous Materials will be transported whenever it acts as generator
or arranger. The foregoing shall not preclude or limit any rights or remedies that SCDOT may
have against Contractor-Related Entities (other than Contractor), Governmental Entities or other
third parties, including prior owners, lessees, licensees and occupants of any parcel of land that
is or becomes part of the Project ROW.

6.8.9 As between Contractor and SCDOT, Contractor shall be considered the sole
generator and arranger and shall sign manifests for: (a) each Contractor Release of Hazardous
Materials and (b) Hazardous Materials that migrate from points of origin located outside the
boundaries of the Project ROW where the source of such Hazardous Materials is a Contractor-
Related Entity in the course of performing Work. The foregoing shall not preclude or limit any
rights or remedies that Contractor may have against any Governmental Entity or any other third
parties, including existing or prior owners, lessees, licensees and occupants of any parcel of land
that is or becomes part of the Project ROW, excluding, however, the State, SCDOT and their
respective agents. To the extent permitted by applicable Law, Contractor shall indemnify, save,
protect and defend SCDOT from claims, demands, causes of action and Losses arising out of or
resulting from the off-site disposal of such Hazardous Materials for which Contractor is considered
the generator or arranger pursuant to this Section 6.8. The foregoing indemnity shall survive the
expiration or termination of this Agreement.

6.8.10 In the event of good-faith and bona fide claims on behalf of Contractor related
to Releases of Hazardous Materials by a third party who is not a Contractor-Related Entity,
SCDOT agrees that, upon receipt of a written request from Contractor, SCDOT in its reasonable
discretion will assign and subrogate its rights of recovery to Contractor, as such may exist.

6.9 Title

Contractor warrants that it owns, or will own, and has, or will have, good and marketable
title to all materials, equipment, tools and supplies furnished, or to be furnished, by it and its
Subcontractors that become part of the Project or are purchased for SCDOT for the operation,
maintenance or repair thereof, free and clear of all Liens. Title to all such materials, equipment,
tools and supplies which are delivered to the Site shall pass to SCDOT, free and clear of all Liens,
upon the sooner of: (a) incorporation into the Project, or (b) payment by SCDOT to Contractor of
invoiced amounts pertaining thereto. Notwithstanding any such passage of title, Contractor shall
retain sole care, custody and control of such materials, equipment, tools and supplies and shall
exercise due care with respect thereto until Substantial Completion or, with respect to such
materials, equipment, tools and supplies which are necessary for Contractor to satisfy its
obligations under the Agreement, until such obligations are satisfied or until Contractor is
terminated pursuant to Article 18 or Article 23.

6.10 Site Security

Commencing upon issuance of NTP 2, Contractor shall provide appropriate security for
the Site, and shall take all reasonable precautions and provide protection to prevent damage,
injury, or loss to the D&C Work and materials and equipment to be incorporated therein, as well
as all other property at or on the Site, whether owned by Contractor, SCDOT, or any other Person.
Contractor shall comply with SCDOT’s security requirements and protocols.
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6.11 Risk of Loss or Damage

Commencing upon issuance of NTP 2, Contractor shall be responsible for maintenance
of the D&C Work and the Site; provided, however, that Contractor’'s maintenance responsibility
for portions the D&C Work owned by third parties shall extend until the control of and maintenance
responsibility for such portions are officially transferred to the respective third parties.

6.12 Reserved
6.13 Clayton Act Assignment

Contractor shall assign to SCDOT all right, title and interest in and to all claims and causes
of action it may have under Section 4 of the Clayton Act (15 U.S.C. Sec. 15), arising from
purchases of goods, services or materials pursuant to the Contract Documents or any
Subcontract. This assignment shall become automatically effective when SCDOT tenders Final
Payment to Contractor, without further documentation or acknowledgment by the Parties.

6.14 UAS Requirements

6.14.1 Authorization to Use UASs for the Project. Contractor may use a drone,
classified as a Small Unmanned Aircraft System (“UAS”) as defined in 14 C.F.R., Part 107 in
performing the Work, subject to the terms and conditions set forth in this Section 6.14. For
avoidance of doubt, nothing in this Section 6.14 authorizes, nor shall be deemed or construed to
authorize, any Contractor-Related Entity to use a UAS under any existing FAA Section 6, 14 CFR
Part 107 “Operational Waiver” or other FAA authorization relating to use of UASs.

6.14.2 UAS Use and Flight Planning.

6.14.2.1 Contractor shall submit UAS use plans for the Project to SCDOT
as a condition to the first instance of UAS operations within the airspace of the Project Limits.
Contractor shall obtain SCDOT’s prior, written authorization to deviate from the UAS use plan
submitted. Acceptance of the UAS use plan, as may be thereafter amended, authorizes UAS
operations within the airspace of the Site, subject to the restrictions (if any) as may apply to a
parcel due to FAA regulations, 14 CFR Part 107. SCDOT’s shall provide a written response to
UAS usage plans within 5 business days of receipt. SCDOT’s acceptance of Contractor's UAS
usage plan constitutes written notice and authorization of UAS usage pursuant to the relevant
FAA regulations.

6.14.2.2 Contractor shall file all flight and related plans with the FAA prior
to any UAS operations if required by relevant regulations. All flight activities shall be conducted
in compliance with FAA guidance and requirements on UAS operations.

6.14.2.3 Except as and when authorized by SCDOT under Section
6.14.2.1, prior to each use of any UAS, and to the extent authorized under a submitted UAS use
plan and FAA flight plan:

(a) Contractor shall provide written notice to all real property owners except
SCDOT over which the UAS is to operate in connection with the Work.

(b) Contractor shall also obtain written authorization from the owner of all
parcels except SCDOT over which the UAS will transit while in flight prior to each use of any UAS.
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(c) Contractor shall coordinate directly with any other contractors or other
Persons with encroachment or other permits/permissions to be on the Site.

(d) Contractor shall carry insurance covering the use of all UASs with coverage
limits as specified by SCDOT within the Project.

6.14.3 Compliance with Law; Governmental Approvals; Other Third-Party
Approvals. Contractor shall comply with all applicable Laws relating to ownership, use, and
operation of UASs. Contractor shall obtain, maintain, and comply with all such additional
Governmental Approvals that are required for UAS operations by or on behalf of Contractor.

6.14.4 UAS Risks, Liabilities, Culpability. As between Contractor and SCDOT,
Contractor bears all risks and shall indemnify SCDOT relating to UAS operations, including
specifically any civil liabilities or culpabilities in tort and criminal liabilities that may result (e.g.,
battery, trespass).

6.14.5 UAS Safety. Contractor shall conduct a preflight inspection, to include specific
aircraft and control station systems checks, to ensure the UAS is in a condition for safe operation
pursuant to 14 CFR Part 107. Contractor shall comply with all clearances given and as may be
conditioned or restricted in the airspace. Notwithstanding the foregoing, and only to extent not
expressly directed otherwise by the FAA air traffic controllers during any UAS operations,
Contractor shall not, nor shall Contractor permit, UAS operations (a) higher than 400 feet, (b)
within 25 feet of pedestrians, moving vehicles, or public infrastructure, (c) at or within specific No
Drone Zone locations, and (d) as otherwise restricted under the Technical Provisions.

6.14.6 Damage or Loss of a UAS. Contractor shall report any potential or actual loss
of any UAS promptly to SCDOT and to such other Governmental Entities as may be required
under applicable Law. To the extent possible, Contractor shall comply with any requirements
resulting from report, including recovery of the damaged UAS.

6.14.7 UAS-involved Damages. [n addition to other requirements under applicable
Law and pursuant to insurance requirements, Contractor shall report to the FAA (with a copy of
such report delivered concurrently to SCDOT) within 10 days of any operation of a UAS that
results in at least serious injury, loss of consciousness, or property damage of at least $500.

6.14.8 Intellectual Property and Books and Records Matters. All information,
materials (including electronic materials), and other work product (including maps, computations,
computer discs, printouts, flight logs, and other data prepared by, or for or any Contractor-Related
Entity under the terms of this Agreement arising out of, relating to, or resulting from the use of the
UAS are Books and Records and any Intellectual Property disclosed or embodied within is Owner
Intellectual Property and not Proprietary Intellectual Property. In addition to SCDOT’s audit rights
hereunder, Contractor shall also make available to the FAA, upon request, the UAS itself for
inspection or testing, as well as maintain and provide to the FAA any related Books and Records.
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Article 7.
TIME; NOTICES TO PROCEED; PROJECT SCHEDULE AND PROGRESS

71 Time of Essence

711 As a material consideration for entering into this Agreement, Contractor hereby
commits, and SCDOT is relying upon Contractor's commitment, to design and construct the
Project 1825 days from the issuance of NTP 1 to achieve Substantial Completion. Except where
this Agreement expressly provides for an extension of time, the time limitations set forth in the
Contract Documents for Contractor’s performance of its covenants, conditions and obligations are
of the essence, and Contractor waives any right at law or in equity to tender or complete
performance beyond the applicable time period, or to require SCDOT to accept such
performance.

7.1.2 Without limiting Section 3.1.8, Contractor’s obligations under Section 7.1, and,
with respect to any claim for additional time or costs in performance of the work under this
Agreement, any acceptance by SCDOT of any Project-related schedule shall not, and shall not
be construed to, bind SCDOT to any improper logic, improper activity durations, or errors in the
expression of the Critical Path or otherwise be used as a defense by or on behalf of Contractor in
any Dispute hereunder. Without limiting Contractor’s other obligations under the Contract
Documents, Contractor shall correct any improper logic, improper activity durations, or errors in
its next schedule Submittal.

71.3 For avoidance of doubt, only the most recently SCDOT approved Project
Baseline Schedule (and no other schedule Submittal) is relevant to measuring the duration of any
delay hereunder; provided, however, that such other schedule Submittals may be relevant to
determinations as to whether (a) Contractor mitigated any such delay, and (b) a portion of the
Work identified on the Project Baseline Schedule was completed.

7.2 Notices to Proceed

Authorization allowing Contractor to proceed with Work shall be provided through
SCDOT’s issuance of NTPs. SCDOT will have no liability to Contractor under this Agreement for
any delay or failure in the issuance of a NTP except as provided otherwise in Section 23.5.1.
Contractor further acknowledges and agrees that SCDOT’s liability under this Agreement for the
delay or failure in the issuance of a NTP shall be limited to payment owing for Work authorized
under NTPs actually issued.

7.3 Issuance of NTP 1

SCDOT will issue NTP 1 no later than 45 days from the effective date of the Agreement.
Issuance of NTP 1 authorizes Contractor to do only the following:

(a) Prepare or continue preparing any or all component parts, plans and
documentation of the Project Management Plan relevant to the D&C Work, including: (i) a Quality
Management Plan (e.g., for general requirements, Professional Services and Construction Work
components); and (ii) a Community and Public Relations Support Plan;

(b) Prepare the ROW Activity Plan, Environmental Management Plan, Safety
Management Plan and Transportation Management Plan;

(c) Prepare the detailed, resource and cost loaded Project Baseline Schedule;

Carolina Crossroads Phase 3 -62 - Request for Proposals
Project ID P039720 Design-Build Agreement
February 15, 2023



South Carolina Department of Transportation

(d) Prepare the Submittal Schedule;

(e) All insurance policies required under Article 11 have been obtained and are
in full force and effect, and Contractor has delivered to SCDOT written binding verifications of
coverage from the relevant issuers of such insurance policies;

() Enter the Project ROW owned or in the possession of SCDOT in order to
conduct surveys and site investigations, including geotechnical, Hazardous Materials and Utilities
investigations, provided that Contractor shall not conduct any ground-disturbing activities within
or outside other areas of the Schematic ROW until SCDOT has completed its and has received
and approved, as provided in the Technical Provisions, the Environmental Management Plan,
Community and Public Support Plan, Safety Management Plan, Site Documentation, Storm Water
Pollution Prevention Plan, and Invasive Species Control Plan;

(9) Commence ROW Services for Additional Areas;
(h) Commence negotiating Utility Agreements with Utility Companies;

(i) At Contractor’s option, commence Design Work, provided that SCDOT will
not pay for or commence review of Design Documents until Contractor satisfies all conditions
precedent set forth in Section 7.5, and

()] All other tasks as are necessary to complete items (a)-(i) above.
7.4 Issuance of NTP 2

7.41 SCDOT anticipates issuing NTP 2 when all of the following conditions have
been satisfied:

(a) A Partnering Meeting has been conducted as set forth in Article 21;

(b) If applicable under this Agreement, the Guarantees in favor of SCDOT
required under Section 10.3 have been executed, obtained and delivered to SCDOT and are in
full force and effect;

(c) Contractor has developed and delivered to SCDOT and SCDOT has
approved, in accordance with Section 3.4, the component parts, plans and documentation of the
Project Management Plan designated “Required Prior to NTP 2” in Section 110.2 of the Technical
Provisions;

(d) SCDOT has approved the ROW Activity Plan;

(e) Contractor has delivered to SCDOT the Transportation Management Plan
and all SCDOT comments thereon have been resolved;

() SCDOT has approved the Site Documentation;

(9) SCDOT has approved the detailed, resource and cost loaded Project
Baseline Schedule;

(h) SCDOT has approved the Submittal Schedule;
(i) SCDOT has approved the Basis of Design Report;

1) All representations and warranties of Contractor set forth in Section 2.3
shall be and remain true and correct in all material respects;
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(k) There exists no uncured Contractor Default for which Contractor has
received written notice from SCDOT; and

(N Contractor has satisfied any other requirements or conditions for
commencing Design Work or any other Work authorized by NTP 2 set forth in the Technical
Provisions.

7.4.2 Subiject to the conditions set forth in Section 7.7, issuance of NTP 2 authorizes
Contractor to perform D&C Work not authorized under Section 7.3 (i.e., issuance of NTP 1), and
related activities pertaining to the Project.

7.5 Conditions to Design Work Review and Payment

7.51 Notwithstanding any contrary provision of Section 3.1.2, SCDOT will have no
obligation to commence its review of, or pay Contractor for, any Design Work until all of the
following conditions precedent have been satisfied:

(a) SCDOT has issued NTP 1;

(b) SCDOT has received and approved, as provided in the Technical
Provisions, the Quality Management Plan, and the Basis of Design Report; and

(c) Contractor, and its Subcontractors performing Design Work, have obtained
the insurance coverage required under Article 11 for Design Work, and Contractor has provided,
and caused such Subcontractors to provide, to SCDOT evidence that the required insurance is in
effect (and where required, SCDOT has approved such insurance).

7.5.2 SCDOT may reject without review any Design Document submitted to SCDOT
before the date such conditions precedent are satisfied. All time periods available to SCDOT for
review or approval of any Design Document submitted to SCDOT before such date shall begin to
run on such date and shall be subject to Section 3.1.2.3.

7.6 Conditions to Commencement of Construction

7.6.1 Construction Work Generally

Except to the extent authorized under Section 7.6.4 or otherwise expressly permitted in
writing by SCDOT, Contractor shall not commence or permit or suffer commencement of
construction of the Project or applicable portion thereof until SCDOT issues NTP 2 and all of the
following conditions have been satisfied:

(a) All Governmental Approvals necessary to begin Construction Work in the
applicable portion of the Project have been obtained, and Contractor has furnished to SCDOT
fully executed copies of such Governmental Approvals;

(b) SCDOT has (i) obtained an order for immediate possession, (ii) closed the
acquisition of the parcel, or (iii) otherwise obtained permanent right of entry through settlement,
negotiation, the condemnation process or otherwise for Project ROW necessary to commence
construction of the applicable portion of the Project;

(c) Contractor has satisfied for the applicable portion of the Project all
applicable pre-construction requirements contained in the Environmental Approvals and other
Governmental Approvals;
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(d) Contractor has caused to be developed and delivered to SCDOT and
SCDOT has approved, in accordance with Section 3.4, the component parts, plans and
documentation of the Project Management Plan designated as “Required Prior to NTP 2” in
Section 110.2 of the Technical Provisions;

(e) Contractor has delivered to SCDOT all Submittals relating to the applicable
Construction Work required by the Project Management Plan or Contract Documents, in the form
and content required by the Project Management Plan or Contract Documents;

() Contractor has adopted written policies establishing ethical standards of
conduct for all Contractor-Related Entities, including Contractor’s supervisory and management
personnel in dealing with (i) SCDOT and the SCDOT’s Consultants and (ii) employment relations,
in accordance with Section 9.10;

(9) Contractor, and its Subcontractors performing Construction Work, have
obtained the insurance coverage required under Article 11 for Construction Work, and Contractor
has provided, and caused such Subcontractors to provide, to SCDOT evidence that the required
insurance is in effect (and where required, SCDOT has approved such insurance); and

(h) Contractor has provided to SCDOT at least ten days advance written
notification of the date Contractor determines that it will satisfy all of the conditions set forth in this
Section 7.6.1.

7.6.2 ITS Improvements

The Contractor is not responsible for the maintenance or construction of permanent ITS
elements. The Contractor is also not responsible for the Work Zone Intelligent Transportation
System (WZITS) development or installation on this project. ITS and WZITS will be the
responsibility of SCDOT.

7.6.2.1 SCDOT will sever the fiber connection at the location indicated in
the map labled “ITS FOC Sever Locations” located in the TPA of the RFP. The Contractor shall
not impact the fiber line or ITS equipment outside of those locations. The Contractor is not
responsible for the maintenance or construction of permanent SCDOT ITS elements. There is
an existing Department of Administration (DOA) fiber trunk line within the project limits. The
Contractor shall treat this fiber trunk line as a Utility until it is relocated and coordinate with the
SCDOT and the DOA to ensure this relocated trunk line will not be impacted by construction.

7.6.2.2  The ITS work includes the removal and disposal of existing ITS
elements impacted by the project construction. The SCDOT will remove the existing ITS
cameras and cabinets prior to the Contractor commencing work. The Contractor shall remove
and dispose of the existing ITS infrastructure that is impacted by construction, including but not
limited to poles, foundations, service boxes, concrete pads, conduit, and cabling. The Contractor
shall remove, salvage, and deliver the existing Dynamic Message Signs (DMS) to the SCDOT
Intelligent Transportation System Maintenance Facility; 1408 Shop Road, Columbia, SC, 29201.
Refer to the ITS Special Provision, Section EE.

7.6.2.3 There is an existing ITS HUB located in the gore area bordered by
WB [-26 Exit Ramp to Bush River Road, EB I-126, and WB [|-26 Exit Ramp to EB I-126. The
Contractor shall coordinate with SCDOT during the design phase if it is anticipated that any
construction activities will impact the HUB. In the event that the existing HUB is impacted,
SCDOT will remove the interior equipment, building, and emergency generator. The Contractor
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would be responsible to remove and dispose of the remaining infrastructure, including but not
limited to foundations, service boxes, concrete pads, conduit, cabling, and fences.

7.6.24 The Contractor shall coordinate with SCDOT prior to any MOT
shifts or construction activities that modify the lane configuration to allow the WZITS devices to
be relocated and recalibrated by others. The Contractor shall notify SCDOT at least 36 hours
prior to any shifts so the SCDOT On-Call Contractor can relocate and recalibrate the WZITS
devices. The Contractor shall not relocate or recalibrate any WZITS devices unless explicitly
directed to by SCDOT.

7.6.2.5 ITS downtime will be strictly enforced. Should the fiber connection
go offline or be reduced to negatively affect state operations as a result of the Work, liquidated
damages will be assessed per incident at a rate of $10,000 (Ten Thousand Dollars) in addition
to a rate of $10,000 (Ten Thousand Dollars) for each V4 hour interval the system is offline (or any
portion thereof).

7.6.2.6 If any WZITS devices are damaged due to the Work, the
Contractor shall immediately notify SCDOT. The Contractor shall be responsible for either the
repair of the device to make it fully operational or the replacement of the device. The Contractor
shall coordinate with SCDOT, who will have the final determination on what constitutes fully
operational and what device models are acceptable for the replacement device.

7.6.3 Utility Adjustments

Contractor shall not commence or permit or suffer commencement of construction of a
Utility Adjustment included in the Construction Work until SCDOT issues NTP 2, all of the
conditions set forth in Section 7.6.1 that are applicable to the Utility Adjustment (reading such
provisions as if they referred to the Utility Adjustment) have been satisfied, and the following
additional requirements have been satisfied:

(a) Except as otherwise provided in Section 5.16.7.4, the Utility Adjustment is
covered by an executed Utility Agreement;

(b) Contractor has submitted to SCDOT the Submittals described in Sections
110.5.2 and 140.5 of the Technical Provisions with respect to the Utility Adjustment; and

(c) Contractor has obtained SCDOT review and approval of any other matters
respecting the Utility Adjustment that are required under any applicable federal requirements.

7.6.4 Advance Construction Activities

To reduce and minimize the impacts to the traveling public, SCDOT may, in its sole
discretion, authorize Contractor to perform Advance Construction Activities prior to NTP 2. In the
event SCDOT authorizes Contractor to perform Advance Construction Activities, Contractor shall
satisfy and comply with the conditions and requirements imposed by SCDOT, which may include
certain conditions and requirements identified in Sections 7.6.1 and 7.6.3 and shall have provided
performance and payment bonds in accordance with Sections 10.1.1 and 10.2.2, prior to
commencing such activities.
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7.7 Reserved
7.8 Reserved
7.9 Completion Deadlines

7.9.1 Substantial Completion Deadline

Contractor shall achieve Substantial Completion of the Project not later than the
Substantial Completion Deadline of 1825 days after the issuance of NTP 1.

7.9.2 Final Completion Deadline

Contractor shall achieve Final Completion of the Project not later than the Final
Completion Deadline.

7.9.3 No Completion Deadline Adjustment

7.9.3.1 SCDOT is not obligated to adjust a Completion Deadline for any
reason except as otherwise specifically provided in Article 15. Contractor shall not be relieved of
its obligation to comply with the Project Schedule, to achieve Substantial Completion, and to
achieve Final Completion of the Project by the applicable Completion Deadlines for any reason
except as otherwise specifically provided in Article 15.

7.10 Scheduling of Design, Construction and Payment

7.10.1 Project Schedule

The Work shall be undertaken and completed in accordance with the Project Schedule as
described in Section 110.6 of the Technical Provisions. The Project Schedule shall be used by
the Parties for planning and monitoring the progress of the Work and as the basis for determining
the amount of monthly progress payments to be made to Contractor.

7.10.2 Float

All Float contained in the Project Schedule, as shown in the initial Project Baseline
Schedule or as generated thereafter, shall be a shared, jointly owned Project resource available
to either Party or both Parties as needed to absorb delay caused by Relief Events or any other
event, achieve schedule milestones, interim completion dates and Completion Deadlines. All
Float and corresponding Controlling Work Items shall be shown as such in the Project Schedule
on each affected schedule path. SCDOT will have the right to examine the identification of (or
failure to identify) Float and Controlling Work Items on the Project Schedule in determining
whether to approve the Project Schedule. Once identified, Contractor shall monitor, account for
and maintain Float in accordance with critical path methodology.

7.10.3 Progress Payment Scheduling

The Project Schedule shall provide for payment of the Contract Price to be made solely
on the basis of progress by Contractor and agreed by SCDOT.

711 Recovery Schedule

7111 If at any time, the Work on any Critical Path item is delayed for a period that
exceeds 30 days without an excusable delay as compared to the latest accepted Project Schedule
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(including delays for which Contractor may be entitled to a Completion Deadline adjustment under
Article 14 and Article 15), then Contractor shall prepare and submit to SCDOT for review and
approval a Recovery Schedule.

711.2 All costs incurred by Contractor in preparing, implementing and achieving the
Recovery Schedule shall be borne by Contractor and shall not result in a change to the Contract
Price.

711.3 If Contractor fails to provide an acceptable Recovery Schedule within 15
business days of SCDOT'’s request, then, in addition to any other rights and remedies in favor of
SCDOT arising out of such failure, SCDOT will have the right to withhold 5% of progress payments
until such time as Contractor has prepared and SCDOT has approved such Recovery Schedule.
Any failure or delay in the submittal or approval of a Recovery Schedule shall not result in any
Completion Deadline adjustment under the Contract Documents.
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Article 8.
ADDITIONAL CONTRACTOR OBLIGATIONS

8.1 Security

8.1.1 Policing

(a) Contractor acknowledges that all relevant law enforcement agencies, with
jurisdiction over the Project ROW including but not limited to the South Carolina Department of
Public Safety, the South Carolina Highway Patrol, the South Carolina State Transport Police, the
State Law Enforcement Division (SLED), the City of Columbia, the City of West Columbia, the
County of Lexington, and the County of Richland are empowered to enforce all applicable Laws
and to enter the Project and Project ROW at any and all times to carry out their law enforcement
duties. No provision of this Agreement is intended to surrender, waive or limit any police powers
of all relevant law enforcement agencies with jurisdiction over the Project ROW, including but
not limited to the South Carolina Department of Public Safety, the South Carolina Highway Patrol,
the South Carolina State Transport Police, the State Law Enforcement Division (SLED), the City
of Columbia, the City of West Columbia, the County of Lexington, and the County of Richland or
any other Governmental Entity, and all such police powers are hereby expressly reserved.

(b) SCDOT and third parties with responsibility for traffic regulation and
enforcement shall have the right to install, operate, maintain and replace cameras or other
equipment on the Project that relate to traffic regulation or enforcement. Contractor shall
coordinate and cooperate, and require its Subcontractors to coordinate and cooperate, with any
such installation, maintenance and replacement activities.

8.1.2 Security and Incident and Emergency Response

(a) Contractor is responsible for the safety and security of the Project,
Contractor-Related Entity personnel and the public during all construction activities under the
control of any Contractor-Related Entity.

(b) Contractor shall comply with all applicable Laws and all rules, directives
and guidance of the U.S. Department of Homeland Security, South Carolina Department of Public
Safety, South Carolina Department of Health and Environmental Control, and all comparable
county agencies. Contractor shall coordinate and cooperate with all Governmental Entities
providing security, first responder and other public emergency response services.

(c) Contractor shall perform and comply with the provisions of Section 120.2.1
of the Technical Provisions concerning Incident and Emergency response, safety and security.

8.2 Traffic Management

8.2.1 Traffic Control

Contractor shall prepare and submit to SCDOT for its review, comment and approval the
individual traffic control plans for such Work 30 days before the start of any Work requiring full or
partial Lane Closures. Contractor shall prepare the individual traffic control plans in accordance
with the requirements set forth in Section 600.5 of the Technical Provisions. Resolution of
SCDOT’s comments on an individual traffic control plan and SCDOT’s approval of the timing of
the corresponding full or partial Lane Closures are conditions precedent to commencement of the
corresponding Work. Contractor shall implement the traffic control plans to promote safe and
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efficient operation of the Project. Contractor shall perform its traffic control and operations in
accordance with the Contract Documents. Contractor is responsible for coordination of traffic
control. SCDOT will resolve all conflicts in scheduling with adjacent projects. SCDOT will assign
priority as necessary. Contractor is not entitled to relief from delays resulting from this
coordination.

8.2.2 Traffic Operation Restrictions

8.2.2.1 Contractor shall keep the number of Lane Closures to a minimum
and shall keep each Lane Closure to the shortest time necessary for safe and efficient
operations. The requirements for and restrictions on Lane Closures are set forth in Section 600.3
of the Technical Provisions. If Contractor violates such requirements and restrictions, Contractor
shall be subject to Liquidated Damages in accordance with Section 19.2.

8.2.2.2 Contractor shall take all actions necessary to open the roadway
as soon as possible and shall repair any damage to the affected Elements should an Emergency
occur during Contractor’s performance of construction activities, including vehicle accidents and
structural failures.

8.2.2.3 SCDOT may deny a Lane Closure for any reason, including but
not limited to, an Emergency, evacuation, a special event or any other public activities.

8.2.24 SCDOT will have at all times, without obligation or liability to
Contractor, the right to: (a) issue Force Account Directive Letters to Contractor regarding traffic
management and control (with which Contractor shall comply), or directly assume traffic
management and control of the Project during any period that SCDOT’s project director
determines such action will be in the public interest as a result of an Emergency or natural
disaster; and (b) provide on the Project, via message signs or other means consistent with Good
Industry Practice, traveler and driver information, and other public information (e.g., Amber
alerts).

8.3 Contractor Inspection, Testing and Reporting

8.3.1 Contractor shall carry out inspections of the Project in accordance with the
Technical Provisions and the Project Management Plan. Contractor shall use the results of
inspections to maintain preexisting and new asset condition and service levels during the
performance of the Work.

8.3.2 Contractor shall submit all reports relating to the Work, in the form, with the
content and within the time required under the Contract Documents.

8.4  Safety Compliance; Emergency Repair Work

8.4.1 Safety Compliance

8.4.1.1 SCDOT may, as needed, issue Safety Compliance Orders to
Contractor with respect to the Project to correct a specific safety condition or risk involving the
Project that SCDOT has reasonably determined exists through investigation or analysis.

8.4.1.2 SCDOT will inform Contractor at the earliest practicable time of
any circumstance or information relating to the Project that in SCDOT’s reasonable judgment is
likely to result in a Safety Compliance Order. Except in the case of Emergency, SCDOT will
consult with Contractor prior to issuing a Safety Compliance Order concerning the risk to public
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or worker safety, alternative compliance measures, cost impacts, and the availability of
Contractor resources to fund the Safety Compliance work.

8.4.1.3 SCDOT may issue Safety Compliance Orders to Contractor at any
time from and after the Effective Date subject to conducting such prior consultation unless
excused in the case of Emergency.

8.4.14 Contractor shall implement each Safety Compliance Order as
soon as reasonably possible following its issuance. Contractor shall diligently prosecute the
work necessary to achieve such Safety Compliance until completion. In no event shall Contractor
be entitled to claim that any Force Majeure Event relieves Contractor from compliance with any
Safety Compliance Order except where Contractor’'s compliance with such Safety Compliance
Order is delayed due to an ongoing Force Majeure Event and only so long as such Force Majeure
Event is continuing.

8.4.2 Emergency Repair Work

8.4.2.1 SCDOT shall be responsible for procuring and overseeing
temporary and permanent repair work in response to an Emergency for the Project from and
after issuance of NTP 1.
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Article 9.
SUBCONTRACTING AND LABOR PRACTICES

9.1 Non-Discrimination; Equal Employment Opportunity

9.1.1 Contractor shall not, and shall cause the Subcontractors to not, discriminate
on the basis of race, religion, sex, sexual orientation, gender identity, color, national origin, age
or disability in the performance of the Work under the Contract Documents.

9.1.2 Contractor shall comply with Form FHWA-1273. Form FHWA-1273 is
incorporated as part of the Contract Documents by reference herein and is physically included in
Section 1000 of the Technical Provisions.

9.1.3 Contractor shall include and comply with the SCDOT DBE Supplemental
Specification and follow its directions in regards to DBE inclusions in every Subcontract with a
Subcontractor that may further subcontract any portion of its Work, so that such provisions will be
binding upon each Subcontractor.

9.1.4 Contractor shall include and comply with the SCDOT Training Special
Provision (TSP) in every Subcontract to implement the On-the-Job (OJT) program.

9.2 DBE Requirements and Small Business Opportunity

9.21 The DBE Goals for the Project, which Contractor commits to achieve or use
Good Faith Efforts to achieve, are calculated and shall be credited in relation to the portion of the
total Contract Price, allocated to the components of the Work as listed below, in this Section 9.2.1.

9.21.1 The DBE Goal for the Project is 12.1% as allocated as follows:

(a) Professional Services DBE Goal — 0.2% of the total Contract Price
allocated to Professional Services

(b) Construction DBE Goal — 11.9% of the total Contract Price allocated to
Construction Work or other services.

9.21.2 The Contractor shall provide their DBE Utilization Commitments
Plan within 30 days of contract execution.

9.2.1.3 The Contractor shall provide their Professional Services DBE
commitals within 30 days of contract execution.

9.214 The Contractor shall provide their Construction DBE committals
upon submittal of Contractor’s Notice of Intent (NOI) for construction activities.

9.2.1.5 SCDOT will have the right to audit all documentation and
compliance regarding DBE participation in the Project. Contractor must fully cooperate with
SCDOT’s DBE auditing requests.

9.2.2 For purposes of Section 9.2.1.1 and_Section 9.2.1.1(b), the Contract Price shall
be allocated between Professional Services and Construction Work according to the allocations
in SCDOT-approved Project Baseline Schedule; and the sum of such allocations shall equal the
total Contract Price.
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9.2.3 SCDOT strongly encourages Contractor to use additional DBEs above the
DBE Goals in an effort to help SCDOT meet its overall DBE goals and help SCDOT meet the
maximum feasible portion of its DBE goals through race neutral means as outlined in 49 CFR
Part 26.

9.2.4 SCDOT’s DBE Special Provisions, applicable to the Project, are set forth in
Section 1000 of the Technical Provisions. Contractor shall comply with all applicable
requirements set forth in SCDOT’s DBE Special Provisions and Supplemental Specifications and
49 CFR 26.

9.2.5 Any conflict in the language between the Contract and SCDOT’s DBE Special
Provisions and Supplemental Specifications shall be resolved in favor of the SCDOT’'s DBE
Special Provisions.

9.2.6 Contractor shall not cancel or terminate any Subcontract with a DBE firm
except in accordance with all requirements and provisions applicable to cancellation or
termination of Subcontracts with DBE firms set forth in SCDOT's DBE Supplemental
Specifications.

9.3  On-the-Job Training

9.3.1 SCDOT'’s Training Special Provision (TSP) applicable to the Project, is set forth
in Section 1000 of the Technical Provisions. The purpose of SCDOT’s Training Provision is to
ensure that inexperienced and untrained workers have a substantial opportunity to participate in
the performance of the Construction Work through apprenticeships, training and similar measures
to maintain and grow a diverse, skilled work force. Contractor shall perform and comply with all
requirements set forth in the OJT Special Provisions and the provisions in Contractor’s approved
OJT Utilization Plan. Contractor and all subcontractors shall abide by SCDOT’s TSP which is
incorporated by reference herein.

9.3.2 SCDOT has established goals for OJT participation in the Construction Work
(“OJT Goals”). The OJT Goals for the Project, which Contractor commits to achieve or use Good
Faith Efforts to achieve, are:

(a) Minimum of 63,440 OJT Trainee hours on the Project;

(b) Minimum of 68 Roadway OJT Trainees must each complete at least 520
hours on the Project in the same trade or work classification; and

(c) Minimum of 27 Bridge OJT Trainees must each complete at least 1,040
hours on the Project in the same trade or work classification.

9.4 Subcontracts

9.4.1 Contractor shall retain or cause to be retained only Subcontractors that are
licensed, qualified, experienced and capable in the performance of the portion of the Work
assigned. Contractor shall assure that each Subcontractor has at the time of execution of the
corresponding Subcontract and maintains at all times during performance of the assigned Work,
all licenses required by applicable Laws.

9.4.11 For each Subcontract (regardless of tier), Contractor shall submit
to SCDOT a completed Subcontractor/Hauler Approval Form, as applicable, not later than seven
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days before the Subcontractor commences work. The Subcontractor/Hauler Request Form is
provided in Exhibits 5-1 and 5-2.

9.4.1.2 For each Subcontractor (regardless of tier) that performs
Construction Work, Contractor shall submit to SCDOT written notice of the Subcontractor’s start
date not later than 48 hours before the Subcontractor commences work or, for those
Subcontractors identified in the Proposal and starting on or within 48 hours of the Effective Date,
not later than 48 hours after the start date.

9.4.2 The retention of Subcontractors by Contractor will not relieve Contractor of its
responsibility hereunder or for the quality of the Work or materials provided by it. Contractor shall
supervise and be fully responsible to SCDOT for the acts, omissions, negligence, intentional
misconduct, or breach of applicable Law, contract or Governmental Approval by any Contractor-
Related Entity or by any member or employee of Contractor or any Contractor-Related Entity, as
though Contractor directly employed all such individuals. No Subcontract entered into by
Contractor will impose any obligation or liability upon SCDOT to any such Subcontractor or any
of its employees. Nothing in this Agreement will create any contractual relationship between
SCDOT and any Subcontractor of Contractor.

9.4.3 Reserved
9.4.4 Each Subcontract shall:

(a) Set forth a standard of professional responsibility or a standard for
commercial practice equal to the requirements of the Contract Documents and Good Industry
Practice for work of similar scope and scale and shall set forth effective procedures for claims
and change orders.

(b) Require the Subcontractor to carry out its scope of work in accordance with
the Contract Documents, the Governmental Approvals and applicable Law, including the
applicable requirements of the DBE Performance Plan.

(c) Include Form FHWA-1273.

(d) Incorporate the general wage decisions applicable to the Project and set
forth in Section 1000 of the Technical Provisions (Federal Prevailing Wage Rates).

(e) Without cost to Contractor or SCDOT, expressly permit assignment to
SCDOT or its successor, assign or designee of all Contractor’s rights under the Subcontract,
contingent only upon delivery of request from SCDOT following termination of this Agreement,
allowing SCDOT or its successor, assign or designee to assume the benefit of Contractor’s rights
with liability only for those remaining obligations of Contractor accruing after the date of
assumption, such assignment to include the benefit of all Subcontractor warranties, indemnities,
guarantees and professional responsibility.

(f) Expressly state that any acceptance of assignment of the Subcontract to
SCDOT or its successor, assign or designee shall not operate to make the assignee responsible
or liable for any breach of the Subcontract by Contractor or for any amounts due and owing under
the Subcontract for work or services rendered prior to assumption (but without restriction on the
Subcontractor’s rights to suspend work or demobilize due to Contractor’s breach).

(9) Not be assignable by the Subcontractor to any Person other than SCDOT
(or its assignee) without Contractor’'s and SCDOT'’s prior consent.
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(h) Expressly include requirements that the Subcontractor will: (i) maintain
usual and customary Books and Records for the type and scope of business operations in which
it is engaged (e.g., constructor, equipment Supplier, designer, service provider); (ii) permit audit
thereof with respect to the Project or Work by each of Contractor and SCDOT pursuant to Section
22.5; (iii) provide progress reports to Contractor appropriate for the type of work it is performing
sufficient to enable Contractor to provide the reports it is required to furnish SCDOT under this
Agreement; and the failure to comply with (i)-(iii) constitutes a material breach of its subcontract
with Contractor.

(i) Include the right of Contractor or SCDOT to terminate the Subcontract in
whole or in part upon any Termination for Convenience of this Agreement without liability of
Contractor or SCDOT for the Subcontractor’s lost profits or business opportunity, except, if
applicable, the lost profit under Section 23.2.1(c).

g) Expressly require the Subcontractor to participate in meetings between
Contractor and SCDOT, upon SCDOT’s request, concerning matters pertaining to such
Subcontract or its work, provided that all direction to such Subcontractor shall be provided by
Contractor, and provided further that nothing in this clause (k) shall limit the authority of SCDOT
to give such direction or take such action which, in its sole opinion, is necessary to remove an
immediate and present threat to the safety of life or property.

(k) Include an agreement by the Subcontractor to give evidence in any dispute
resolution proceeding pursuant to Article 21, if such participation is requested by either SCDOT
or Contractor.

(1 Expressly include a provision prohibiting cross-contract offset between the
parties thereto, meaning that if a Subcontractor is performing work on multiple contracts for the
other party to the Subcontract or the other party’s affiliates, the other party or its affiliate shall not
withhold payment from the Subcontractor on its Subcontract because of disputes or claims on
another contract.

(m)  Expressly include Section 9.1.1;

(n) Expressly include in every Subcontract (including purchase orders and in
every Subcontract of any Contractor-Related Entity for the Work), provisions to effectuate the
DBE requirements and shall require that they be included in all Subcontracts at lower tiers, so
that such provisions will be binding upon each Subcontractor. All Subcontracts of any tier,
including those with Suppliers and DBE firms, shall include the DBE Special Provisions and
require compliance with 49 CFR Part 26. The foregoing shall not apply to Subcontracts at any
tier with SCDOT or Governmental Entities.

(o) Expressly include in every Subcontract for Construction Work (including
purchase orders and in every Subcontract of any Contractor-Related Entity for Construction
Work), provisions to effectuate the OJT requirements, and shall require that they be included in
all Subcontracts at lower tiers, so that such provisions will be binding upon each such
Subcontractor. All Subcontracts for Construction Work of any tier, including those with Suppliers
and DBE firms, shall include the DBE Special Provisions, and the OJT Special Provisions
andrequire compliance with the provisions of Form FHWA-1273, 23 USC § 140(a) and 23 CFR
§230.111. The foregoing shall not apply to Subcontracts at any tier with SCDOT or Governmental
Entities.
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(p) Expressly require the Subcontractor to make payments to sub-
Subcontractors, and be liable for interest payments to sub-Subcontractors, in the same manner
as set forth in Section 13.5.1 and Section 13.5.2, respectively.

(q) Contain no waiver of the prompt payment protections for the Subcontractor
provided under Section 13.5.

(n Expressly provide that all claims and charges of the Subcontractor and its
subcontractors at any time shall not attach to any interest of SCDOT in the Project or the Project
ROW.

(s) Reserved.

t) Be consistent in all other respects with the terms and conditions of the
Contract Documents to the extent such terms and conditions are applicable to the scope of work
of such Subcontractors, and include all provisions required by this Agreement.

(u) Expressly include a provision to indemnify SCDOT consistent with Article
21.1 of the Contract Documents.

(v) Expressly adopt by reference SCDOT Standard Specification,
Supplemental Specifications, DBE Special Provision, and other relevant Special Provisions as
may be necessary for the completion of the Work.

9.4.5 Contractor shall not amend any Subcontract with respect to any of the
foregoing matters without the prior consent of SCDOT.

9.4.6 Contractor shall not enter into any Subcontracts with any Person then debarred
or suspended from submitting bids by any agency of the State.

9.5  Additional Requirements for Independent Quality Firm Subcontract(s)

9.5.1 Contractor shall directly subcontract all Independent Quality Firm (“IQF”)
services to one or more IQF Subcontractors.

9.5.2 At no time during the Term shall any IQF Subcontractor be an Affiliate of
Contractor, unless so authorized in writing by SCDOT.

9.5.3 Contractor shall not terminate any Subcontract with an IQF Subcontractor or
permit or suffer any substitution or replacement of any IQF Subcontractor, unless so authorized
in writing by SCDOT.

9.6 Responsibility for Contractor-Related Entities

Contractor shall supervise and be responsible for the acts, omissions, negligence,
intentional misconduct, or breach of applicable Law, contract or Governmental Approval by any
Contractor-Related Entity, as though Contractor directly employed all such Persons.

9.7 Key Personnel

9.71 Availability of Key Personnel

9.7.1.1 Contractor acknowledges and agrees that SCDOT’s award of this
Agreement to Contractor was based, in large part, on the qualifications and experience of the
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Key Personnel and Contractor’'s commitment that such Key Personnel are available to undertake
and perform the Work.

9.71.2 Except as provided in Section 9.7.4.1, (a) Contractor represents,
warrants and covenants that all Key Personnel are available for and will perform the roles
identified for them in the Proposal, and (b) Contractor shall not replace or permit replacement of
any individual filling a Key Personnel position without SCDOT’s prior written approval.

9.7.1.3 Contractor shall cause the individuals filing Key Personnel
positions to maintain active involvement in the prosecution and performance of the Work
sufficient for satisfactory performance of the tasks to be performed by such Key Personnel.

9.7.14 Contractor shall provide phone, e-mail addresses and mobile
telephone numbers for all Key Personnel. SCDOT requires the ability to contact all Key
Personnel 24 hours per day, seven days per week.

9.7.2 Liquidated Damages for Unavailability of Key Personnel

9.7.2.1 Contractor and SCDOT agree the Work and the Project will suffer
significant and substantial Losses due to the unavailability of that individual if an individual filling
a Key Personnel position is not available to perform the role identified for that individual in the
Proposal or does not maintain active involvement in the prosecution and performance of the
Work.

9.7.2.2 Contractor also acknowledges it is impossible to determine the
actual Losses that would accrue to SCDOT in the event of such unavailability of Key Personnel.
Accordingly, and subject to 9.7.3.1, if at any time an individual filling a Key Personnel position is
not available to perform the role identified for that individual in the Proposal, or not actively
involved in the prosecution and performance of the Work (regardless of whether the individual is
replaced by another individual approved by SCDOT), Contractor shall pay a “Key Personnel
Change Fee” as SCDOT Liquidated Damages in the stipulated amount set forth in this Exhibit 5-
2.

9.7.2.3 Contractor stipulates that the amounts listed in Exhibit 5-2 are
intended as a predetermined and reasonable measure of compensation for actual damages that
might be sustained by reason of its nonperformance in regards the availability of Key Personnel.
Contractor further understands and agrees that any Liquidated Damages payable under Exhibit
5-2 are not a penalty and that such sums are reasonable under the circumstances existing as of
the Effective Date.

9.7.24 Contractor also acknowledges the availability and participation of
its Key Personnel was an essential and material requirement of the RFQ and of the Contract
Documents, and that SCDOT relied upon these representations by Contractor in scoring the
various Proposals.

9.7.2.5 SCDOT will have the right to deduct Liquidated Damages owing
from Contractor to SCDOT under Exhibit 5-2 from amounts owing from SCDOT to Contractor
under the Agreement, or to collect such Liquidated Damages from any letter of credit, bond or
Guaranty furnished under this Agreement.

9.7.3 Limitations on Liquidated Damages for Unavailability of Key Personnel

9.7.3.1 Contractor shall not be liable for Liquidated Damages under
Exhibit 5-2 under the following conditions:
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(a) Contractor removes or replaces an individual filling a Key Personnel
position at SCDOT'’s direction;

(b) An individual filling a Key Personnel position is unavailable because of
death, retirement, injury or termination of employment with the applicable Contractor-Related
Entity (except where the individual moves to an affiliated company); provided, however, that in
each such case, Contractor shall promptly propose to SCDOT a replacement individual for the
Key Personnel position, which individual shall be subject to SCDOT’s approval; or

(c) An individual filling a Key Personnel position is unavailable because of
SCDOT'’s failure to issue NTP 1 within 210 days of the Proposal Due Date for a reason other than
the acts, omissions, negligence, intentional misconduct, or breach of applicable Law, contract or
Governmental Approval of any Contractor-Related Entity.

9.7.3.2 If SCDOT does not issue NTP 1 within 180 days after the Proposal
Due Date, through no act, omission, negligence, intentional misconduct, or breach of applicable
Law, contract or Governmental Approval of any Contractor-Related Entity, then Contractor shall
have 30 days after issuance of NTP 1 to identify replacements (if any) in Key Personnel without
incurring Liquidated Damages under Exhibit 5-2. Upon SCDOT’s approval of the replacement
individual(s), such individual(s) shall be considered Key Personnel under this Agreement,
including for purposes of Exhibit 5-2 relative to Liquidated Damages.

9.7.4 Failure to Timely Replace Key Personnel

SCDOT may withhold a percentage of progress payments or Monthly Disbursements (as
applicable) owing to Contractor if Contractor does not fill vacated Key Personnel positions within
certain deadlines after the positions are vacated, regardless of why vacated, as specified in
Section 9.7.4.1 and Section 9.7.4.2.

9.7.4.1 SCDOT shall withhold 3% of progress payments owing to
Contractor if at any time the position of Project Manager, Construction Manager, Lead Design
Engineer or Independent Quality Manager is vacated and remains unfilled for:

(a) 120 days after the position is vacated because of the individual’'s death,
retirement, injury or termination of employment by the applicable Contractor-Related Entity
(except where the individual moves to an affiliated company); or

(b) 60 days after the position is vacated for any other reason (including where
the individual moves to an affiliated company).

9.7.4.2 SCDOT may withhold 2% of progress payments or Monthly
Disbursements owing to Contractor if at any time any Key Personnel position not listed in Section
9.7.4.1 is vacated and remains unfilled for:

(a) 60 days after the position is vacated because of the individual’s death,
retirement, injury or termination of employment by the applicable Contractor-Related Entity
(except where the individual moves to an affiliated company); or

(b) 30 days after the position is vacated for any other reason (including where
the individual moves to an affiliated company).

9.74.3 SCDOT’s right to withhold progress payments or Monthly
Disbursements under Section 9.7.4.1 and Section 9.7.4.2 will end when the Key Personnel
position is filled with an SCDOT-approved replacement. Contractor may include such withheld
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amounts in the next month’s Pay Request after Contractor fills the position with an SCDOT-
approved replacement.

9.8 Subcontracts with Affiliates

9.8.1 Contractor shall have the right to have Work and services performed by
Affiliates only under the following terms and conditions (in addition to all other general
requirements for Subcontracts set forth in this Agreement):

(a) Contractor shall execute a written Subcontract with the Affiliate;

(b) The Subcontract shall comply with all applicable provisions of this Section
9, be consistent with Good Industry Practice, and be in form and substance substantially similar
to Subcontracts then being used by Contractor or Affiliates for similar Work or services with
unaffiliated Subcontractors;

(c) The Subcontract shall set forth the scope of Work and services and all the
pricing, terms and conditions respecting the scope of Work and services;

(d) The pricing, scheduling and other terms and conditions of the Subcontract
shall be no less favorable to Contractor than those that Contractor could reasonably obtain in an
arms’ length, competitive transaction with an unaffiliated Subcontractor. Contractor shall bear the
burden of proving that the same are no less favorable to Contractor;

(e) No Affiliate shall be engaged to perform any Work or services which any
Contract Documents or the Project Management Plan or any component part, plan or other
documentation thereunder indicates are to be performed by an independent or unaffiliated party
(such as IQF services). No Affiliate shall be engaged to perform any Work or services which
would be inconsistent with Good Industry Practice; and

() Contractor warranties and gurantees all Work or services performed by
Affiliate; and

(9) Affiliate shall name SCDOT as an additional named primary insured to all
insurance policies purchased pursuant to Article 11.

9.8.2 Before entering into a written Subcontract with an Affiliate or any supplement
or amendment thereto, Contractor shall submit a true and complete copy of the proposed
Subcontract to SCDOT for review and comment. SCDOT will have 30 days after receipt to deliver
its comments to Contractor.

9.8.3 Contractor shall make no payments to Affiliates for work or services in advance
of provision of such work or services, except for reasonable mobilization payments or other
payments consistent with arm’s length, competitive transactions of similar scope.

9.9 Labor Standards

9.91 In the performance of its obligations under the Contract Documents, Contractor
at all times shall comply, and require by Subcontract that all Subcontractors and Suppliers comply,
with all applicable federal and State labor, occupational safety and health standards, rules,
regulations and federal and State orders.

9.9.2 All individuals performing Work shall have the skill and experience and any
licenses required to perform the Work assigned to them.
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9.9.3 If any individual employed by Contractor or any Subcontractor is not performing
the Work in a proper, safe and skillful manner, then Contractor shall, or shall cause such
Subcontractor to, remove such individual and such individual shall not be re-employed on the
Work. If, after notice and reasonable opportunity to cure, such individual is not removed or if
Contractor fails to ensure that skilled and experienced personnel are furnished for the proper
performance of the Work, then SCDOT may suspend the affected portion of the Work by delivery
of notice of such suspension to Contractor. Such suspension shall be considered a suspension
for cause and shall in no way relieve Contractor of any obligation contained in the Contract
Documents or entitle Contractor to any additional compensation or Completion Deadline
adjustment hereunder.

9.10 Ethical Standards

9.10.1 Within 90 days after the Effective Date, Contractor shall adopt written policies
establishing ethical standards of conduct applicable to all Contractor-Related Entities, including
Contractor’s supervisory and management personnel, in dealing with: (a) SCDOT and the CEI
Consultant; and (b) employment relations. Such policy shall be subject to review and comment
by SCDOT prior to adoption. Such policy shall include standards of ethical conduct concerning
the following:

(a) Restrictions on gifts and contributions to, and lobbying of, SCDOT, the
South Carolina State Transportation Board, all SCDOT consultants and any of their respective
commissioners, directors, officers and employees consistent with S.C. Code Ann. § 8-13-10, et.
seq., S.C. Code Ann. § 57-1-40; and SCDOT Departmental Directives 6 and 45 (and all
amendments or revisions thereto);

(b) Protection of employees from unethical practices in selection, use, hiring,
compensation or other terms and conditions of employment, or in firing, promotion and termination
of employees;

(c) Protection of employees from retaliatory actions (including discharge,
demotion, suspension, threat, harassment, pay reduction or other discrimination in the terms and
conditions of employment) in response to reporting of illegal (including the making of a false
claim), unethical or unsafe actions or failures to act by any Contractor-Related Entity;

(d) Restrictions on directors, members, officers or supervisory or management
personnel of any Contractor-Related Entity engaging in any transaction or activity, including
receiving or offering a financial incentive, benefit, loan or other financial interest, that is, or to a
reasonable person appears to be, in conflict with or incompatible with the proper discharge of
duties or independence of judgment or action in the performance of duties, or adverse to the
interests of the Project or employees;

(e) Restrictions on use of office or job position for a purpose that is, or would
to a reasonable person appear to be, primarily for the private benefit of a director, member, officer
or supervisory or management person, rather than primarily for the benefit of Contractor or the
Project, or primarily to achieve a private gain or an exemption from duty or responsibility for a
director, member, officer or supervisory or management person; and

(f) Restrictions on directors, members, officers or employees of any
Contractor-Related Entity performing any of the Work if the performance of such services would
be prohibited under SCDOT'’s published conflict of interest rules and policies applicable to the
Project or would be prohibited under applicable Laws.
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9.10.2 Contractor shall cause its directors, members, officers and supervisory and
management personnel, and include contract provisions requiring those of all other Contractor-
Related Entities, to adhere to and enforce the adopted policy on ethical standards of conduct.
Contractor shall establish reasonable systems and procedures to promote and monitor
compliance with the policy.

9.11 Prevailing Wages

9.11.1 Contractor shall pay or cause to be paid to all applicable workers employed by
it or its Subcontractors to perform the Work not less than the prevailing rates of wages, as
provided in the statutes and regulations applicable to public work contracts, including the Davis-
Bacon Act, and as provided in Section 1000 of the Technical Provisions (“prevailing wages”).
Contractor shall comply and cause its Subcontractors to comply with all Laws pertaining to
prevailing wages. For the purpose of applying such Laws, the Project shall be treated as a public
work paid for in whole or in part with public funds (regardless of whether public funds are used to
pay for the Project). The foregoing shall not apply to Subcontracts at any tier with SCDOT or
Governmental Entities.

9.11.2 It is Contractor’s sole responsibility to determine the wage rates required to be
paid. Inthe event rates of wages and benefits change while this Agreement is in effect, Contractor
shall bear the cost of such changes and shall have no Claim against SCDOT on account of such
changes. Without limiting the foregoing, no Claim will be allowed which is based upon
Contractor’s lack of knowledge or a misunderstanding of any such requirements or Contractor’s
failure to include in the Contract Price adequate increases in such wages over the duration of this
Agreement.

9.11.3 Contractor shall comply and cause its Subcontractors to comply with all Laws
regarding notice and posting of intent to pay prevailing wages, of prevailing wage requirements
and of prevailing wage rates.

9.12 Uniforms

Any uniforms, badges, logos and other identification worn by personnel of Contractor-
Related Entities shall bear colors, lettering, design or other features to assure clear differentiation
from those of the employees, consultants, agents of SCDOT and SCDOT’s sub-consultants.
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Article 10.
PERFORMANCE AND PAYMENT BONDS; GUARANTEES

10.1 Provision of Bonds

Contractor has provided or shall provide to SCDOT both performance and payment bonds
securing Contractor’s obligations prior to Final Completion and thereafter during the Warranty
Term, and Contractor shall maintain such bonds in full force and effect as described in this Section
10.1.

These bonds shall be in accordance with the requirements of S.C. Code Ann. §57-5-1660,
(1976 as amended) and S.C. Code Ann. §29-6-250 (2000). An “Eligible Surety” is defined as a
surety company licensed for surety authority within the State of South Carolina by the Chief
Insurance Commissioner of the South Carolina Department of Insurance with an “A” minimum
rating of performance as provided in the most current publication of “A.M. Best Key Rating Guide,
Property Liability” and is listed on the current U.S. Department of the Treasury Bureau of Fiscal
Service list of approved bonding companies (found here: https://www.fiscal.treasury.gov/surety-
bonds/list-certified-companies.html) as approved for an amount equal to or greater than the
amount for which it obligates itself in the Bond. If surety qualifies by virtue of its Best’s listing, the
amount of the Bond may not exceed ten percent of policyholders’ surplus as shown in the latest
A.M. Best’s Key Rating Guide and signed by the surety’s agency or attorney-in-fact.

Contractor shall use the Performance and Payment Bond Forms (Surety Bond Forms)
which may be downloaded from the SCDOT Design-Build website under the SCDOT Design-
Build “Standard Forms” page.

10.1.1 Performance Bond

10.1.1.1  On (or before) the Effective Date, Contractor delivered or shall
deliver to SCDOT the Performance Bond from an Eligible Surety or sureties in the amount of the
Contract Price.

10.1.1.2 SCDOT will provide a release of the Performance Bond provided
that (and upon such date thereafter that) all of the following have occurred:

(a) Final Completion has occurred;
(b) there exists no Contractor Default;

(c) no event has occurred that with the giving of notice or passage of time, or
both, would constitute a Contractor Default; and

(d) Contractor has delivered to SCDOT a Warranty Bond bonding performance
of Contractor's Warranty obligations. The Warranty Bond must be (i) in form and substance
acceptable to SCDOT, (ii) in the face amount of $10,000,000.00 and (iii) issued by a Surety
meeting the requirements set forth in Section 10.1.3. The Warranty Bond shall remain in effect
for the duration of the Warranty Term and thereafter until satisfaction of any amount due SCDOT
as set forth in Section 12.1.3 and the end of any warranty period for re-done work as set forth in
Section 12.2.

10.1.2 Payment Bond
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10.1.2.1  On or before the Effective Date, Contractor delivered or shall
deliver to SCDOT the Payment Bond from an Eligible Surety or sureties in the amount of the
Contract Price.

10.1.2.2 SCDOT will provide a release of the Payment Bond upon:

(a) Receipt of (i) evidence satisfactory to SCDOT that all Persons eligible to
file a claim against the Payment Bond have been fully paid, and (ii) unconditional releases of
claims and stop notices from all Subcontractors who filed preliminary notices of a claims against
the Payment Bond (or evidence satisfactory to SCDOT that any such claims and stop notices
have been separately bonded around); and

(b) Expiration of the statutory period for Subcontractors to file a claim against
the Payment Bond, if no claims have been filed.

10.1.3 Each Performance Bond and Payment Bond required hereunder, and any
Warranty Bond, shall be issued by a Surety that is: (a) licensed and authorized to do business in
the State; (b) listed on the “Department of the Treasury’s Listing of Approved Surety’s
(Department Circular 570)” (found at www.fiscal.treasury.gov/fsreports/ref/suretybnd/c570.htm);
and (c) rated “A” or higher by at least two nationally-recognized rating agencies (Fitch Ratings,
Moody’s Investor Service and Standard & Poor’s) or rated at least A minus (“A-") or better and
Class VIl or better according to A.M. Best and Company’s Financial Strength Rating and
Financial Size Category, or as otherwise approved by SCDOT in its discretion. If any bond
previously provided becomes ineffective, or if the Surety that provided the bond no longer meets
the foregoing requirements, Contractor shall provide a replacement bond in the same form and,
if applicable, with the same multiple obligee rider, issued by a surety meeting the foregoing
requirements, or other assurance satisfactory to SCDOT in its discretion.

10.1.4 If the Contract Price is increased in connection with a Change Order, SCDOT
may, in its discretion, require a corresponding and proportionate increase in the amount of each
Performance Bond and Payment Bond, or alternative security.

10.2 No Relief of Liability

Notwithstanding any other provision set forth in the Contract Documents, performance by
a Surety or Guarantor of any of the obligations of Contractor that meets the requirements of the
Agreement shall not relieve Contractor of any of its other obligations hereunder, including the
payment of Liquidated Damages.

10.3 Guaranty
10.3.1 are the Guarantors guaranteeing

Contractor’s obligations under the Contract Documents as set forth in Section 10.3.2 as of the
Effective Date and have provided a guaranty in accordance with the form attached as Exhibit 11.

10.3.2 If Contractor is required to provide a Guaranty, guaranteeing its obligations
under the Contract Documents, then the Guaranty shall be in the form set forth in Exhibit 11 and
shall guarantee Contractor’'s obligations with respect to the D&C Work under the Contract
Documents.

10.3.3 Contractor shall report to SCDOT, on a quarterly basis during the Term, the
Tangible Net-Worth of Contractor and each Guarantor. The report shall state the Tangible Net
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Worth and be certified as true and complete by the chief financial officer of the entity reporting.
The entity may mark the report “confidential.”

10.3.4 If at any time during the course of this Agreement the total combined Tangible
Net Worth of Contractor and the Guarantors, is less than $200,000,000.00, Contractor shall
provide one or more guarantees so that the combined Tangible Net Worth of Contractor and the
applicable Guarantors is at least $200,000,000.00.

10.3.5 If this Agreement is executed by a Contractor that is a joint venture and each
joint venture member has agreed to be held jointly and severally liable for any and all of the duties
and obligations of Contractor under the Contract Documents, then the Tangible Net Worth of each
joint venture member will be counted toward the Tangible Net Worth requirement.

10.3.6 Each Guaranty shall be in the applicable form attached as Exhibit 11 together
with appropriate evidence of authorization, execution, delivery and validity thereof, and shall
guarantee the Guaranteed Obligations. SCDOT may require opinions from the Guarantor’s legal
counsel, in form and substance acceptable to SCDOT, on due authorization, execution, delivery,
validity and enforceability of the Guaranty.

10.3.7 Contractor may replace an existing Guaranty with a new Guaranty upon prior
approval by SCDOT. Any new Guaranty shall be provided in the applicable form attached as
Exhibit 11 together with appropriate evidence of authorization, execution, delivery and validity
thereof, and with legal opinions as required by SCDOT, and shall guarantee the Guaranteed
Obligations. The Guaranty being replaced shall remain in effect until the approved replacement
Guaranty becomes effective.
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Article 11.
INSURANCE; CLAIMS AGAINST THIRD PARTIES

Contractor shall procure and keep in effect, or cause to be procured and kept in effect, the
insurance policies in accordance with the requirements in this Article 11 and Exhibit 7.

11.1 General Insurance Requirements

11.1.1 SCDOT as Additional Insured

Every insurance policy (except professional liability and workers compensation) required
for this Project shall name SCDOT as an additional named insured on a primary and non-
contributory basis unless otherwise noted herein or in Exhibit 7.

11.1.2 Qualified Insurers

Each of the insurance policies required herein from insurance companies that maintain an
A.M. Best rating of not less than A-VII with coverage forms acceptable to SCDOT. The insurance
described below shall be maintained uninterrupted for the duration of the Project, including
warranty periods (except for Builder’s Risk in regards to the warranty period) and as otherwise
specified below, and shall protect Contractor from claims that may arise out of or result from
Contractor’s operations under the Contract, whether such operations be performed by Contractor
or by any subcontractor or by anyone directly or indirectly employed by any of them or by anyone
for whose acts any of them may be liable.

11.1.3 Premiums and Deductibles

Contractor shall timely pay, or cause to be paid, the premiums for all insurance required
under this Agreement. Subject to Section 11.3, Article 14, and Article 15, Contractor shall be
responsible for and SCDOT will have no liability for any deductibles and loss amounts in excess
of the coverage provided.

Any deductible shall be shown on any evidence of insurance provided to SCDOT.
11.1.4 Reserved
11.1.5 Primary Coverage

Each insurance policy shall provide that the coverage is primary and noncontributory
coverage with respect to any other insurance available to SCDOT and the other Indemnified
Parties, except for coverage that by its nature cannot be written as primary. For each property
policy, such policy shall provide that the coverage thereof is primary and noncontributory with
respect to all insureds as their interest may appear. Any insurance beyond that specified in this
Agreement that is maintained by an insured or any such additional insured shall be excess of
such insurance and shall not contribute with it.

11.1.6 Project-Specific Insurance

Except as expressly provided otherwise in Exhibit 7, all insurance policies required
hereunder shall be purchased specifically and exclusively for the Project—excepting automobile
liability and workers compensation—and extend to all aspects of the Work, with coverage limits
devoted solely to the Project. Insurance coverages under corporate insurance programs with
dedicated Project-specific limits and identified allocation of premiums to the Project are
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acceptable, provided that they otherwise meet all requirements described in this Section 11.1 and
Exhibit 427.

11.1.7 Verification of Coverage

11.1.7.1 At each time Contractor is required to initially obtain or cause to be
obtained each insurance policy, in no case later than commencement of the applicable Work,
and thereafter not later than 15 days prior to the expiration date of each insurance policy,
Contractor shall deliver to SCDOT a certificate of insurance evidencing the required insurance
coverages. Each required certificate must meet the requirements of SCDOT and, to the extent
permitted under applicable Laws, state the identity of all carriers, named insureds and additional
insureds required under the Contract Documents, state the type and limits of coverage,
deductibles and cancellation provisions of the policy, include as attachments all additional
insured and waiver of subrogation endorsements required under the Contract Documents, and
be signed by an authorized representative of the insurance company shown on the certificate or
its agent or broker.

11.1.7.2 Each required certificate of insurance evidencing coverage must
be signed by an authorized representative or agent of the insurance company. Contractor shall
include a signed letter affirming to SCDOT all insurances represented in the certificate of
insurance fully comply with all provisions of this Article 11 and Exhibit 7. Contractor shall
maintain such evidence until the fifth anniversary of the expiration of the last Warranty Term, at
which time Contractor shall forward to SCDOT all collected evidence of insurance relating to the
Project, or copies thereof.

11.1.7.3 Within 45 days, Contractor shall deliver to SCDOT: (i) a complete
certified copy of each such insurance policy or modification, or renewal or replacement insurance
policy and all endorsements thereto and (ii) satisfactory evidence of payment of the premium.

11.1.7.4 SCDOT may also require that Contractor deliver on behalf of its
Subcontractors (or cause its Subcontractors that are obligated to place insurance coverages
under the Contract Documents to deliver) certificates of insurance meeting the requirements
listed in Section 11.1.7.1. Contractor shall also permit, and cause each such Subcontractor to
permit, SCDOT to inspect any insurance policies that have not been delivered to SCDOT.

11.1.7.5 If Contractor has not provided (or caused to be provided to)
SCDOT with the foregoing proof of coverage and payment within five days after SCDOT delivers
to Contractor written request therefor or notice of a Contractor Default under Section 18.1.1 and
demand for the foregoing proof of coverage, SCDOT may, in addition to any other available
remedy, without obligation or liability and without further inquiry as to whether such insurance is
actually in force: (a) obtain such an insurance policy; and Contractor shall reimburse SCDOT for
the cost thereof upon demand, to include an administrative charge equal to 10% of the cost, and
(b) suspend all or any portion of Work for cause and close the Project until SCDOT receives from
Contractor such proofs of coverage in compliance with this Section 11.1 (or until SCDOT obtains
an insurance policy, if it elects to do so).

11.1.8 Review of Coverage

SCDOT may review the coverage, form, and amount of insurance required under Exhibit
7 at any time, and may require Contractor to make changes in such insurance reasonably
sufficient in coverage, form, and amount to provide adequate protection against the kind and
extent of risk that exists at that time. SCDOT may change the insurance coverages, terms and
limits required under Exhibit 7 by Notice to Contractor, whereupon Contractor shall, within 60 days

Carolina Crossroads Phase 3 - 86 - Request for Proposals
Project ID P039720 Design-Build Agreement
February 15, 2023



South Carolina Department of Transportation

after dispatch of such Notice date, procure the additional or modified insurance. Upon such
change, any additional cost from such change shall be paid by SCDOT and any reduction in cost
shall reduce the Contract Price pursuant to a Change Order.

11.1.9 Subcontractor Insurance Requirements

11.1.9.1 Contractor shall cause each Subcontractor to provide insurance
that complies with the requirements for Contractor-provided insurance in Exhibit 7 in
circumstances where Subcontractor acts or omissions are not covered by Contractor-provided
insurance, including but not limited to automobile liability and any off-site work.

11.1.9.2 Except as otherwise specified in Exhibit 7, Contractor has the
responsibility for determining the limits of coverage required to be obtained by Subcontractors,
which determination shall be made in accordance with reasonable and prudent business
practices.

11.1.9.3 Contractor shall cause each such Subcontractor to include
SCDOT, the State of South Carolina and their elected or appointed officers, officials, employees,
volunteers and agents as additional insureds on a primary and non-contributory basis under such
Subcontractor’s general liability, automobile liability, and excess liability insurance policies.

11.1.9.4 Each Subcontractor shall provide that SCDOT and Contractor may
each contact the Subcontractors directly in order to verify the above coverage. Contractor’s
determination of such insurance shall not be interpreted as relieving Contractor or its insurer of
any liability otherwise imposed on Contractor or its insurers under this the Contract Documents.

11.1.9.5 If any Subcontractor fails to procure and keep in effect the
insurance required of it under Exhibit 7 and SCDOT asserts the same as a Contractor Default
hereunder, Contractor may, within the applicable cure period, cure such Contractor Default by:
(i) causing such Subcontractor to obtain the requisite insurance and providing to SCDOT proof
of insurance; (ii) procuring the requisite insurance for such Subcontractor and providing to
SCDOT proof of insurance; or (iii) terminating the Subcontractor and removing its personnel from
the Site.

11.1.10 Policies with Insureds in Addition to Contractor

All insurance policies that are required to insure Persons (whether as named or additional
insureds) in addition to Contractor shall be endorsed to comply with the following provisions:

(a) The insurance shall apply separately to each named insured and additional
insured against which a claim is made or suit is brought, except with respect to the limits of the
insurer’s liability.

(b) All endorsements adding SCDOT as an additional insured on a primary and
non-contributory basiss as required by the Contract Documents to the required insurance policies
shall contain no limitations, conditions, restrictions or exceptions to coverage in addition to those
that apply under the insurance policy generally, and shall state that the interests and protections
of each such additional insured shall not be affected by any misrepresentation, act or omission of
a named insured or any breach by a named insured of any provision in the policy that would
otherwise result in forfeiture or reduction of coverage.

(c) Otherwise, the insured status for insureds under any insurance policy shall
be as specified in Exhibit 7.
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11.1.11 Additional Insurance Terms and Conditions

11.1.11.1 Each insurance policy shall be endorsed to state that coverage
cannot be canceled, voided, suspended, adversely modified, non-renewed, or reduced in
coverage or in limits by the insurance company except after 30 days’ prior notice (or ten days in
the case of cancellation for non-payment of premium) by registered or certified mail, return
receipt requested, has been given to, at a minimum, SCDOT and Contractor; provided, however,
that (a) no such notice from the insurer shall be required for reduction in limits due to claims
payments, and (b) Contractor may obtain as comparable an endorsement as possible if it
establishes unavailability of this endorsement as set forth in Section 11.1.15. Such endorsement
shall not include any limitation of liability of the insurer for failure to provide such notice.

11.1.11.2 Each insurance policy shall provide coverage on an “occurrence”
basis and not a “claims made” basis (with the exception of professional liability), and, if required,
pollution liability).

11.1.11.3 Contractor shall promptly secure alternative coverage that
complies with the insurance requirements in Exhibit 7 to avoid any lapse in insurance coverage
if an insurer providing any of the insurance policies required under this Exhibit 7 becomes the
subject of bankruptcy proceedings, becomes insolvent, or is the subject of an order or directive
given by any Governmental Entity, including the State, limiting the insurer’s business activities.

11.1.12 Waivers of Subrogation

Contractor waives all rights against the Indemnified Parties, for any claims, including third-
party claims, to the extent covered by insurance obtained pursuant to this Article 11, except such
rights as the Parties may have to the proceeds of such insurance. For the avoidance of doubt,
such mutual waivers shall not apply to claims denied by the insurer, or otherwise not covered by
insurance obtained pursuant to this Section 11.1.12. Contractor shall require all Subcontractors
to provide similar waivers in writing each in favor of all other Persons enumerated above. Subject
to Section 11.1.15, each policy, including workers’ compensation if permitted under the applicable
worker’s compensation insurance laws, shall include a waiver of any right of subrogation against
the Indemnified Parties or the insurer’s consent to the insured’s waiver of recovery in advance of
loss (or “before loss”).

11.1.13 No Recourse

There shall be no recourse against SCDOT for payment of premiums, deductibles or other
amounts with respect to the insurance required to be provided by Contractor hereunder, except
to the extent of SCDOT'’s obligation to pay the Contract Price or to the extent such costs are
recoverable under Section 11.1.5, Article 14, or Article 15.

11.1.14  Support of Indemnifications

The insurance coverage provided, or caused to be provided, hereunder by Contractor is
not intended to limit Contractor’s indemnification obligations under the Contract Documents.

11.1.15 Inadequacy or Unavailability of Required Coverages

11.1.15.1 SCDOT makes no representation that the limits of liability specified
for any insurance policy to be carried pursuant to this Agreement or approved variances
therefrom are adequate to protect Contractor against its undertakings under the Contract
Documents, to SCDOT, or any other Person. No such limits of liability or approved variances
therefrom shall preclude SCDOT from taking any actions as are available to it under the Contract
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Documents or otherwise at Law. Nothing contained within this Agreement prohibits or prevents
Contractor or Subcontractors from obtaining additional insurance coverage at their own expense.
Any additional insurance obtained which covers any risk associated with the Project shall name
SCDOT as an additional insured on a primary, non-contributory basis as appropriate.

11.1.15.2 If Contractor demonstrates to SCDOT’s satisfaction that it has
used diligent efforts in the global insurance and reinsurance markets to maintain the insurance
coverages Contractor is required to provide hereunder, and if, despite such diligent efforts and
through no fault of Contractor, any of such coverages (or any of the required terms of such
coverages, including insurance policy limits) become unavailable, or unavailable at commercially
reasonable rates, during the Term, SCDOT will consider granting Contractor an interim written
variance from such requirements under which Contractor shall obtain and maintain or cause to
be obtained and maintained alternative insurance packages and programs that provide risk
coverage as comparable to that contemplated in this Article 11 as is commercially reasonable
under then-existing insurance market conditions. For purposes of this Section 11.1.15,
commercially reasonable rates are rates equal to or less than 200% of the benchmark for the
insurance policy at issue as described in Section 11.1. If the required insurance coverage is
available in the market, SCDOT’s decision to approve or disapprove a variance from the
requirements of this Article 11 shall be final and not subject to the Dispute Resolution
Procedures. For the avoidance of doubt, no increase in insurance premiums attributable to
claims or loss experience of any Contractor-Related Entity or Affiliate, whether under an
insurance policy required by this Article 11 or Exhibit 7 or in connection with any unrelated work
or activity of Contractor-Related Entities or Affiliate, shall be considered in determining whether
required insurance is commercially unavailable.

11.1.15.3 Contractor shall not be entitled to any extension of the Completion
Deadlines resulting from the unavailability of coverage and the requirement to provide acceptable
alternatives.

11.1.15.4 SCDOT will be entitled to a reduction in the Contract Price if it
agrees to accept alternative policies providing less than equivalent coverage with the amount to
be determined by extrapolation using the insurance quotes included in the EPDs (or based on
other evidence of insurance premiums as of the Proposal Due Date if the EPDs do not provide
adequate information).

11.1.15.5 Contractor shall not be entitled to any increase in the Contract
Price for increased costs resulting from the unavailability of coverage and the requirement to
provide reasonably acceptable alternatives.

11.1.16 Defense Costs

No Primary and Project-Specific insurance policy (other than professional liability and
pollution liability) shall include a burning, wasting, defending-within-limits, declining, eroding,
shrinking or diminishing limits provision. All Primary and Project-Specific insurance policies shall
separate costs of defense from all indemnity limits. No defense costs shall be included within or
erode the limits of coverage of any of the insurance policies except professional and pollution
liability policies.

11.1.17 Contesting Denial of Coverage

If any insurance carrier under an insurance policy denies coverage with respect to any
claims reported to such carrier, upon Contractor’s request, SCDOT and, to the extent necessary,
the other Indemnified Parties shall cooperate in good faith to establish whether and to what extent
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to contest, and how to fund the cost of contesting, the denial of coverage; provided, however, that
if the reported claim is a matter covered by an indemnity in favor of an Indemnified Party, then
Contractor shall bear all costs of contesting the denial of coverage.

11.1.18 Umbrella and Excess Policies

Contractor shall have the right to satisfy the requisite insurance coverage amounts for
liability insurance through a combination of primary policies and umbrella or excess policies.
Umbrella and excess policies shall follow form of underlying policies and shall comply with all
insurance requirements, terms and provisions set forth in this Agreement for the applicable type
of coverage.

11.1.19 Additional Insurance Policies

If Contractor carries insurance coverage in addition to that required under this Agreement,
then Contractor shall include SCDOT and its members, directors, officers, employees, agents and
SCDOT Consultants as additional insureds thereunder, if and to the extent they have an insurable
interest, unless SCDOT grants an exception in writing. The additional insured endorsements shall
be as described in Section 11.1.10(c); and Contractor shall provide to SCDOT the proofs of
coverage and copy of the policy described in Section 11.1.7. The provisions of Section 11.1.7,
Section 11.1.10, Section 11.1.12, Section 11.1.13, Section 11.1.17, and Section 11.2 shall apply
to all such policies of insurance coverage.

11.1.20 Special Provisions for Builder’s Risk Insurance

11.1.20.1 Contractor must purchase Builder's Risk Insurance to insure the
Work.

11.1.20.2 H-Contractor’'s Bbuilder's Rrisk linsurance must:

(a) The policy must meet the policy requirements for the builder’s risk
insurance set forth in Exhibit 7;

(b) Contractor shall ensure that SCDOT (a) is named as loss payee under all
builder’s risk insurance policies as required by this Agreement;

(c) The policy must be maintained for the duration of the Project until the
Project has reached Substantial Completion

fe)(d) Contractor will promptly provide to SCDOT the verifications of coverage
described in Section 11.1.7.3;

{h(e) SCDOT will pay directly all required insurance premiums;

teX(f) SCDOT will receive a credit against the Contract Price equal to the amount
of the insurance premium that Contractor would have paid if it placed the builder’s risk insurance;

©(9) Contractor will continue to have primary responsibility for prosecution of
claims under the builder’s risk policy as provided in Section 11.2; and

te)(h) All other provisions of this Article 11 and Exhibit 7 pertaining to the builder’s
risk insurance shall continue to apply without change.
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11.2 Prosecution of Claims

11.2.1 SCDOT shall submit Claims and tenders of defense and indemnity under
applicable insurance policies to Contractor and, if necessary, all relevant insurance companies
providing coverage to Contractor. Contractor shall report and process all potential claims by
SCDOT or Contractor against the insurance policies. Contractor agrees to report timely to the
insurer(s) under such policies any and all matters that may give rise to anClaim by Contractor or
SCDOT, and to promptly and diligently pursue such Insurance Claims in accordance with the
Claims procedures specified in such policies, whether for defense or indemnity or both.
Contractor shall enforce all legal rights against the insurer under the applicable insurance policies
in order to collect thereon, including pursuing necessary litigation and enforcement of judgments.

11.2.2 Contractor shall immediately provide to SCDOT Notice, and thereafter keep
SCDOT fully informed, of any incident, occurrence, claim, or other matter of which Contractor
becomes aware that involves or could conceivably involve SCDOT or the State of South Carolina
as a defendant. Contractor shall cooperate with SCDOT and the State of South Carolina
regarding form of and timely response to claims.

11.2.3 SCDOT shall provide to Contractor Notice of incidents, potential Claims
against SCDOT or the State of South Carolina and matters of which SCDOT is aware and that
may give rise to an insurance claim, or to a right of defense and indemnification under Section
18. Delivery of any such Notice will constitute a tender of defense of the Claim to Contractor and
the insurer under any applicable insurance policies, subject to the rights of SCDOT or the State
of South Carolina to control their own defense to the extent provided in Section 18.2 or by
Governmental Rules. SCDOT shall cooperate with Contractor as necessary for Contractor to
fulfill its duties under this Agreement, including providing Contractor a copy of all written materials
SCDOT receives asserting a claim against SCDOT or the State of South Carolina that is subject
to defense by an insurer under an insurance policy or by Contractor under Section 18.2.

11.3 Risk of Loss or Damage to Project; Use of Insurance Proceeds

11.31 Throughout the Term, Contractor shall rebuild, repair, restore or replace all
loss, damage or destruction to the Project, or to materials, equipment, supplies and maintenance
equipment purchased for permanent installation in, or for use during construction or maintenance
of, the Project, whether within or outside the Project ROW, regardless of who has title thereto
under the Contract Documents and regardless of the cause of the loss, damage or destruction;
provided, however, that, upon acceptance by a third party, Contractor shall not be responsible for
rebuilding, repairing, restoring or replacing Project-related property that will be maintained by such
third party, unless such property is damaged due to negligent or willful acts of a Contractor-
Related Entity.

11.3.2
Seetieqﬁ—1—3—3—éb-)—ar4—1—3—4—éb)— Contractor shaII bear all costs, |ncIud|ng Extra Work Costs and
Delay Costs, to repair or replace, and shall not be entitled to any compensation for delay due to,
any loss, damage or destruction caused by a Relief Event or other event (except SCDOT’s gross
negligence, recklessness or willful misconduct) to:

(a) Any tools, machinery, equipment facilities, protective fencing, job trailers,
scaffolding or other items of any Contractor-Related Entity used in the performance of the Work
but not intended for permanent installation into the Project;
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(b) Any machinery, equipment, facilities, materials, inventory, supplies and
other property of any Contractor-Related Entity outside the Project ROW; or

(c) Any machinery, equipment, facilities, materials, inventory, supplies and
other property of any Contractor-Related Entity while in transit to the Site.

11.3.3 Contractor’s rights, if any, to Completion Deadline adjustment in the event of
loss, damage or destruction to the Project shall be limited to situations where the loss, damage
or destruction is caused by a Relief Event and shall be subject to the applicable provisions of
Article 14.

11.4 Claims against Third Parties

11.4.1 In connection with Contractor’s performance of its obligations under the
Contract Documents, including repair of damage to the Project caused by collision (e.g., motor
vehicle, aircraft or railroad train), vandalism or other acts of destruction or damage by third parties,
Contractor shall have the right, in its reasonable discretion, to lawfully pursue claims against such
third parties for damage caused to the Project.

11.4.2 If SCDOT receives payment pursuant to a third-party claim regarding damage
to the Project caused by the third party, SCDOT will hold and use such funds in the same manner
as provided for holding and using insurance proceeds under Section 11.3.

11.5 SCDOT’s Right to Remedy Contractor Breach Regarding Insurance

If Contractor or any Subcontractor fails to provide insurance as required herein, SCDOT
may elect to either purchase such insurance or to suspend Contractor’s right to proceed with the
Work until proper evidence of insurance is provided. SCDOT'’s costs in respect thereof, at
SCDOT’s option, shall be deducted from amounts payable to Contractor or reimbursed by
Contractor upon demand from SCDOT. Nothing herein shall preclude SCDOT from exercising
its rights and remedies under Article 18 as a result of the failure of Contractor or any Subcontractor
to satisfy its insurance obligations herein. The suspension of time for failing to purchase insurance
shall not be used as a basis for an extension of time.
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Article 12.
WARRANTIES

12.1 Warranties

1211 Warranty

12.1.1.1 In addition to any other express warranties provided elsewhere in
the Contract Documents, Contractor warrants that:

(a) fit for use for the purposes, objectives, functions, uses, and requirements
set forth in or reasonably The Design Work shall be (i) designed in accordance with Good
Industry Practice and in such a manner that the Project is constructible as designed (ii) the
Construction Work shall be free of Defects, (iii) all Work shall be free of deviations, changes,
modifications, alterations or exceptions from applicable Technical Provisions that have not been
approved, in writing, by SCDOT; and (iv) all Work shall be inferred from the Contract Documents;

(b) All materials and equipment furnished under the Contract Documents shall
be (i) of good quality and new when installed; are available to ensure compliance with the
requirements of the Contract Documents, under normal conditions and reasonably anticipated
abnormal conditions, and (ii) fit for the purposes, objectives, functions, uses, and requirements
set forth in or reasonably inferred from the Contract Documents; and

(c) All D&C Work shall otherwise meet all of the requirements of the Contract
Documents hereinafter referred to collectively as “the Warranty;”

(d) All implied warranties are in effect and not disclaimed.
12.1.2 Warranty Term

Subject to extension under Section 12.2, the Warranty will commence upon Final
Completion and shall remain in effect until three years after Final Completion (“Warranty Term”).
SCDOT and Contractor shall conduct a walkthrough of the Project prior to expiration of the
Warranty Term and shall produce a punch list of those items requiring corrective work.

12.1.3 Warranty Work

Within seven days after Contractor receives notice from SCDOT specifying a failure of any
of the Work to satisfy the Warranties, or of the failure of any Subcontractor representation,
warranty, guarantee or obligation pertaining to the Work that Contractor is responsible to enforce,
Contractor and SCDOT will mutually agree when and how Contractor shall remedy such failure;
provided, however, that in case of an emergency requiring immediate curative action or a situation
which poses a significant safety risk, Contractor shall implement such action as it deems
necessary and shall notify SCDOT of the urgency of a decision. Contractor and SCDOT will
promptly meet in order to agree on a remedy. If Contractor does not use its best efforts to proceed
to effectuate such remedy within the agreed time, or should Contractor and SCDOT fail to reach
such an agreement within such seven-day period (or immediately in the case of emergency
conditions), SCDOT may elect to perform or have performed by third parties the necessary
remedy, and the costs thereof shall be borne by Contractor. Reimbursement therefor shall be
payable to SCDOT within ten days after Contractor’s receipt of an invoice therefor. Alternatively,
SCDOT may deduct the amount of such costs and expenses from any sums owed by SCDOT to
Contractor pursuant to this Agreement. SCDOT may agree to accept Nonconforming Work in
accordance with Section 6.7.2.
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12.1.4 Permits and Costs

Contractor shall be responsible for obtaining any required encroachment permits and
required consents from any other Persons in connection with the performance of Work addressed
under this Section 12.1. Contractor shall bear all costs of such Work, including additional testing
and inspections, and shall reimburse SCDOT or pay SCDOT’s expenses made necessary
thereby, including any costs incurred by SCDOT for independent quality assurance or quality
control with respect to such Work. Contractor shall pay such amounts to SCDOT within ten days
after Contractor’s receipt of invoices therefore (including, subject to the limitations in Section 19.7
and Section 19.8, any Liquidated Damages arising from or relating to such Work). Alternatively,
SCDOT may deduct the amount of such costs and expenses from any sums owed by SCDOT to
Contractor pursuant to this Agreement.

12.2 Applicability of Warranties to Re-Done Work

The Warranties shall apply to all Work that is re-done, repaired, corrected or replaced
pursuant to the terms of this Agreement. Following acceptance by SCDOT of re-done, repaired,
corrected or replaced Work, the Warranties as to each re- done repalred corrected or replaced
portlon of the Work , , ,

eemmeneement—ef—the—applﬁalele—\ﬁlaﬁamyiamshall be the Ionger of one year from repalr or

replacement of the component or the remainder of the original warranty period.
12.3 Subcontractor Warranties

12.3.1 Warranty Requirements

12.3.1.1  Without in any way derogating the Warranties and Contractor’s
own representations and warranties and other obligations with respect to all of the Work,
Contractor shall obtain from all Subcontractors for the D&C Work, for periods at least
coterminous with the Warranties, appropriate representations, warranties, guarantees and
obligations with respect to design, materials, workmanship, equipment, tools and supplies
furnished by such Subcontractors to effectuate the provisions in this Article 12.

12.3.1.2 Contractor shall cause Subcontractor warranties to be extended to
SCDOT,; provided, however, that the foregoing requirement shall not apply to standard, pre-
specified manufacturer warranties of mass-marketed materials, products (including software
products), equipment or supplies where the warranty cannot be extended to SCDOT using
commercially reasonable efforts. SCDOT agrees to forebear from exercising remedies under
any such warranty so long as Contractor is diligently pursuing remedies thereunder.

12.3.1.3 All representations, warranties, guarantees and obligations of
Subcontractors shall be written so as to survive all SCDOT inspections, tests and approvals.
Contractor hereby assigns to SCDOT all of Contractor’s rights and interests in all extended
warranties for periods exceeding the applicable Warranty Term which are received by Contractor
from any of its Subcontractors. Contractor shall be responsible for correcting any defect if a
Subcontractor warranty would be voided by reason of Contractor’s negligence or failure to
comply with the Contract Documents in incorporating material or equipment into the Work.

12.3.2 Enforcement
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Upon receipt from SCDOT of notice of a failure of any of the Work to satisfy any
Subcontractor warranty, representation, guarantee or obligation, Contractor shall enforce or
perform any such representation, warranty, guarantee or obligation, in addition to Contractor’s
other obligations hereunder. SCDOT'’s rights under this Section 12.3.2 shall commence at the
time such representation, warranty, guarantee or obligation is furnished and shall continue until
the expiration of the Warranty Term (including extensions thereof under Section 12.2). Contractor
shall be required to replace or repair defective equipment, material or workmanship furnished by
Subcontractors at Contractor's expense until the expiration of the Warranty. Contractor’s
expenses associated with these repairs include, but are not limited to, all equipment, materials,
demolition, hauling, disposal, labor (including re-engineering and redesign,) and shipping
(including charges for expedited delivery.) This provision does not limit Contractor’s remedies for
indemnity, contribution, or any other cause of action it may have against Subcontractor.

12.4 Effect of SCDOT or Third-Party Activities on Warranties

Contractor acknowledges and agrees that SCDOT and third parties may perform certain
operations or maintenance work on or adjacent to the Project during the period in which the
Warranties are in effect and agrees that the Warranties shall apply notwithstanding such activities;
provided, however, that SCDOT or Contractor do not hereby waive any rights, claims or remedies
to which it may be entitled as a result of such activities.

12.5 No Limitation of Liability or Remedies

Subject to Section 19.7 and Section 19.8, the Warranties and Subcontractor warranties:

(a) Are in addition to all rights and remedies available under the Contract
Documents or applicable Law or in equity;

(b) Shall not limit Contractor’s liability or responsibility imposed by the Contract
Documents or applicable Law or in equity with respect to the Work, including liability for design
defects, construction defects, strict liability, breach, negligence, intentional misconduct or fraud;
and

(c) Do not constitute a contractual or other limitation or repose period on any
claims, rights or remedies available to SCDOT for patent or latent errors, defects or deficiencies
in design, construction or other Work of Contractor, which claims, rights and remedies are subject
only to applicable statutes of limitation and statutes of repose.

12.6 Damages for Breach of Warranty

Contractor shall be liable for actual damages resulting from any breach of Warranty or any
defect in the Work, including the cost of performance of such obligations by others subject to
Section 19.7 and Section 19.8 and in addition to SCDOT’s other rights and remedies hereunder
at law or in equity.
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Article 13.
PAYMENT FOR SERVICES

13.1 Contract Price

13.1.1 Amount

As full compensation for the D&C Work and all related obligations to be performed by
Contractor under the Contract Documents, SCDOT will pay to Contractor the lump sum “Contract
Price.” The Contract Price as used herein shall mean the Ilump sum amount of
$ , subject to adjustment from time to time to account for adjustments
in Change Orders. The Contract Price shall be increased or decreased only by a Change Order
issued in accordance with Article 14 or Article 15. The Contract Price shall be paid in accordance
with Section 13.2 and Section 13.4.

13.1.2 Items Included in Contract Price

13.1.2.1 Contractor acknowledges and agrees that, subject only to
Contractor’s rights under Article 14, the Contract Price includes but it is not limited to, the
following deliverables:

(a) All designs, equipment, materials, labor, insurance and bond premiums,
home office, jobsite and other overhead, profit and services relating to Contractor’s performance
of its obligations under the Contract Documents (including all D&C Work, equipment, materials,
labor and services provided by Subcontractors and intellectual property rights necessary to
perform the D&C Work);

(b) Performance of each and every portion of the D&C Work including, but not

limited to:

(i) Contract Deliverable Matrix;

(ii) All deliverables as specified in the Technical Provisions;

(iii) CPM Schedule as specified in Section 110 of the Technical
Provisions;

(iv) Design Review Submittal Schedule including Gantt Chart of
Submittals;

(v) Schedule of Values, as specified in (Exhibit 2-5);

(vi) Project Management Plan (including all component parts)
as specified in Section 110 of the Technical Provisions;

(vi)  Reserved;
(viii)  Contractor's Erosion Control Plan;

(ix) SCDHEC Notice of Intent (NOI) for Stormwater Discharges
Covered under SC NPDES Construction General Permit (SCR160000) & Storm Water Pollutant
Prevention Plan and signed Contractor Certification Form (SCDHEC 0437);

(x) Wetland and Stream Mitigation;
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(xi) Crane Operator Documents;

(xii)  Community and Public Relations Support Plan, as specified
in Section 130 of the Technical Provisions;

(xiii) EEO, DBE, and OJT Requirements as specified in Article 9
and Section 1000 of the Technical Provisions;

(xiv) Right-of-Way documents, as specified in (Article 5) and
Section 809 of the Technical Provisions;

(xv)  Escrow Proposal Documents;
(xvi)  Contractor's Materials Certification;

(xvii) Railroad Coordination Document & Insurance Documents
as required by Articles 11 and 16, Exhibit 7 and Section 150 of the Technical Provisions;

(xviii) Hazardous material surveys for structures not already
surveyed, SCDHEC Notice of Demolition for Construction Manager for Alternative Delivery;

(xix)  Utility Coordination Reports, including Utility Agreeements,
and Supporting Documentation;

(xx)  Shop Plans and Working Drawings;

(xxi)  As-Built Plans;

(xxii)  Sustainability Action Plan;

(xxiii) Environmental Compliance Plan;
(c) Hazardous Waste Management Plan

(d) The cost of obtaining all Governmental Approvals (except as specified in
Section 6.1) related to the D&C Work and incurred prior to the Substantial Completion Date;

(e) All costs of compliance with and maintenance of the Governmental
Approvals and compliance with Laws related to the D&C Work, except to the extent compliance
with or maintenance of Governmental Approvals is the responsibility of Utility Companies;

(f) Payment of any Taxes, other fees or royalties imposed with respect to the
D&C Work and any equipment, materials, labor or services included therein;

(9) Compensation for all risks and contingencies assigned to Contractor under
the Contract Documents; and

(h) Any and all other fees (including financing fees and interest), overhead,
profit, insurance and surety bond premiums, labor and material costs, installations, delivery,
warehouse and handling charges, Taxes and other assessments);

provided, however, that all of the costs set forth in clauses (a) through (h) above are included in
the Contract Price solely to the extent such costs relate to the D&C Work and are incurred by
Contractor prior to Final Completion.
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13.2 Invoicing and Payment for the Contract Price

The following process shall apply to invoicing and payment of (a) the Contract Price, and,
as applicable, (b) Extra Work Costs and Delays Costs reimbursable to Contractor for repair or
replacement Work under Section 11.3.3 (a):

13.2.1 NTP 1 Work

13.2.1.1 Contractor acknowledges and agrees that the amount of funds
available to pay for Work prior to issuance of NTP 2 is limited to the total amount set forth under
“‘NTP Work Effort” in Exhibit 2-5 plus Contractor’s costs of bonds and insurance prior to NTP 2.
Accordingly, SCDOT has no obligation to make any payments to Contractor in excess of such
amount until such time (if any) as NTP 2 is issued.

13.2.1.2 Any Design Work that Contractor performs prior to satisfaction of
the conditions precedent set forth in Section 7.5 shall be at Contractor’s risk, as SCDOT will not
pay for or review any Design Work prior to satisfaction of such conditions precedent.

13.2.1.3 Subject to Section 13.2.1.1 and Section 13.2.1.2, SCDOT will pay
Contractor for work authorized by NTP 1 up to but not exceeding each of the respective amounts
set forth under “NTP Work Effort” in Exhibit 2-5. SCDOT will pay such amounts not more often
than monthly, based on approved Pay Requests, as follows:

(a) For NTP1 mobilization, in two equal installments with the first two Pay
Requests after NTP1, as set forth in Section 13.3.6.1(a) and Section 13.3.6.1(b);

(b) For each item that is a Submittal, other than Design Documents, in the next
Pay Request after SCDOT approves the Submittal;

(c) For Design Work, monthly according to a Pay Request for progress made
and the approved Schedule of Values for pre-NTP 2 Design Work;

(d) For the premiums for bonds and insurance associated with NTP 1 Work, in
accordance with Section 13.3.6.2; and

(e) For all other items, monthly according to actual documented costs incurred
and included in a Pay Request, with any balance of the bid item total remaining at issuance of
NTP 2 payable in the next Pay Request thereafter.

13.2.1.4 Invoices for work authorized by NTP 1 shall comply with the
provisions of Section 13.2. Invoices for premiums for bonds and insurance for NTP 1 Work shall
comply with the provisions of Section 13.3.4.

13.2.2 Draft Pay Request Package for D&C Work and Progress Meeting

13.2.2.1  On or about the 15th day of each month following the issuance of
NTP 1 and continuing through the Pay Request for the Final Payment, Contractor shall deliver
to SCDOT a draft Pay Request for the prior monthly period, in the form required by SCDOT,
together with drafts of all materials, reports, schedules, certifications and other submittals for that
month listed in Section 13.2.3.2.

13.2.2.2 Contractor's and SCDOT'’s Authorized Representatives shall
ascertain the progress of the Work and verify the quantities for any unit priced Work and submit
a report of the same to the SCDOT RCE.
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13.2.2.3 Each Progress Meeting shall be attended by Contractor, any
Subcontractors as may be necessary, SCDOT and SCDOT'’s consultants. The Authorized
Representative for both Contractor and SCDOT shall review the draft Pay Request reflecting the
value of Work completed as of the date of the Progress Meeting to determine and calculate the
value of Work completed as follows:

(a) As provided in Section 13.2.1.3 for NTP 1 Work;
(b) Based on quantities and unit prices for unit priced Work;
(c) Based on time and materials for Force Account Work; and

(d) For all other Work, based on the percentage completion of Project
Schedule activities and the values distributed to such activities in the Progress Schedule.

13.2.2.4 Authorized Representatives for Contractor and SCDOT shall sign
the draft Pay Request, indicating the portions of it that have been approved and setting forth the
proposed total payment amount, which shall be the approved value of the Work then completed
less progress payments previously made.

13.2.3 Delivery of Pay Request for Payment of Contract Price

13.2.3.1  Contractor shall submit to SCDOT within seven days after each
Progress Meeting an electronically filed Pay Request for the Work performed under the Contract
Documents during the immediately preceding month, in a form acceptable to SCDOT and
meeting all the requirements specified herein, except as otherwise approved by SCDOT. Each
Pay Request shall be based upon and use the amounts set forth in the approved draft Pay
Request and may not include any amounts not approved by SCDOT in the Progress Meeting
reviewing such draft Pay Request.

13.2.3.2 Contents of Pay Request
(a) Each Pay Request must contain the following items:
(i) Pay Request cover sheet;
(ii) An approved Monthly Progress Schedule;
(iii) An updated Schedule Narrative;

(iv) Certification by Contractor that all D&C Work that is the
subject of the Pay Request fully complies with the requirements of the Contract Documents
subject to any exceptions identified in the certification;

(v) Monthly report of personnel hours with wage rates to show
compliance with all applicable federal and state wage-hour laws and regulations;

(vi) Pay Request data sheet(s) and supporting documents, as
required by SCDOT to support and substantiate the amount requested (based on invoices,
receipts and other evidence to establish the number of units delivered for unit priced Work; based
on Section 1.2 of Exhibit 14 for Force Account Work; based on actual costs as evidenced by
invoices for items to be paid from any allowance]; and based on the Project Schedule for all other
D&C Work);

(vii)  Periodic DBE-related reporting in a format reasonably

satisfactory to SCDOT;
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(viii)  Periodic OJT-related reporting in a format reasonably
satisfactory to SCDOT; and

(ix) If the Pay Request includes Utility Work, a summary
narrative of the Ultility Work performed during the applicable month; and

(x) Such other items as SCDOT reasonably requests.

(b) In addition to the requirements set forth in Section 13.2.3.2(a), no Pay
Request shall be considered complete unless it:

(i) Sets forth in detail the amounts paid to Subcontractors
(including Suppliers and Subcontractors at lower tiers) from the payments made by SCDOT to
Contractor with respect to the Pay Request submitted two months prior with certifications of
compliance with Prompt Pay clause;

(ii) Includes certifications of compliance with Prompt Pay
clause; and

(iii) Sets forth separately and in detail the total amount due from
Utility Companies for: (A) Utility Improvements; and (B) any other Work for which the Utility
Company has cost responsibility.

13.2.3.3 Contractor acknowledges that SCDOT will obtain funding for
portions of the Work from various sources and agrees to segregate billings for all such Work in
a format reasonably requested by SCDOT and with detail and information as reasonably
requested by SCDOT.

13.2.4 Pay Request Cover Sheet Contents

The Pay Request cover sheet shall include the following: (a) Project number and title; (b)
Request number (numbered consecutively starting with “1”); (c) Total amount earned to date for
the Project; and (d) Authorized signature, title of signer, and date of signature.

13.2.5 Certification by Professional Services Quality Manager and Construction
Quality Acceptance Firm

Each Pay Request shall include a certificate signed by the Professional Services Quality
Manager and the Construction Independent Quality Manager, as appropriate, in a form
acceptable to SCDOT, certifying that:

(a) Except as specifically noted in the certification, all Work that is the subject
of the Pay Request, including that of Professional Services firms, Subcontractors, and Suppliers,
has been checked or inspected by the Professional Services Quality Manager, with respect to
Professional Services, and the Construction Independent Quality Manager, with respect to the
Construction Work;

(b) Except as specifically noted in the certification, all Work that is the subject
of the Pay Request conforms to the requirements of the Contract Documents;

(c) The Professional Services Quality Program and the Construction Quality
Program and all of the measures and procedures provided therein are functioning properly and
are being followed;
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(d) The Professional Services percentages and construction percentages
indicated are accurate and correct; and

(e) All quantities for which payment is requested on a unit price basis are
accurate.

13.2.6 Payment by SCDOT

13.2.6.1  Within ten Business Days after SCDOT receives the Pay Request
(including all materials and reports required under Section 13.2.3.2) and the related Pay Request
Certificate, SCDOT will review the Pay Request and all attachments thereto for consistency with
the draft Pay Request package prepared at the most recent Progress Meeting and conformity
with all requirements of the Contract Documents and shall notify Contractor of the amount
approved for payment and specify the reason for disapproval of any remaining invoiced amounts.
Contractor may include such disapproved amounts in the next month’s Pay Request after
correction of the deficiencies noted by SCDOT (all such disapproved amounts shall be deemed
in Dispute unless otherwise agreed).

13.2.6.2 No later than 15 Business Day after receipt of the Pay Request,
SCDOT will pay Contractor the amount of the Pay Request approved for payment less any
amounts that SCDOT is otherwise entitled to withhold or deduct.

13.2.6.3 For Work authorized by NTP 1, SCDOT will not have any obligation
to pay Contractor any amount: that (a) is inconsistent with Section 13.2.1.3; or (b) was not
approved during the Progress Meeting reviewing the draft invoice for such month.

13.2.6.4 For Work authorized by NTP 2, in no event shall SCDOT have any
obligation to pay Contractor any amount that: (a) would result in payment for any activity in
excess of the value of the activity times the completion percentage of such activity (for non-unit
priced Work); (b) was not approved during the Progress Meeting reviewing the draft invoice for
such month; or (c) would result in aggregate payments hereunder in excess of the overall
completion percentage for the Project multiplied by the Contract Price (for non-unit priced Work).

13.3 Limitations, Deductions and Exclusions

13.3.1 Deductions and Withholdings

13.3.1.1  SCDOT may deduct from each payment of the Contract Price,
including the Final Payment, any of the following applicable to the D&C Work or accruing prior
to Final Completion:

(a) Any SCDOT or third-party Losses for which Contractor is responsible
hereunder and which are not covered by insurance proceeds, except in the case where the
underlying claim against Contractor is still the subject of a legitimate Dispute;

(b) Any uncured Contractor default;

(c) Reasonable evidence that the Work will not be Substantially Complete
within the Construction Time as adjusted and that the unpaid balance of the Contract Price will
not be adequate to cover Liquidated Damages for the actual unexcused delay;

(d) Any fines or other charges to SCDOT due to Contractor’s failure to comply
with permit requirements or other regulations;
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(e) Any Liquidated Damages that have accrued as of the date of the
application for payment or for D&C Work that are anticipated to accrue based on the Substantial
Completion and Final Completion dates shown in the current Project Schedule;

() Any sums expended by or owing to SCDOT as a result of Contractor’s
failure to maintain the Record Drawings;

(9) Notice of cancellation of insurance;
(h) Violation of Design QC Plan or CQMP;

(i) Any sums expended by SCDOT in performing any of Contractor’s
obligations under the Contract Documents which Contractor has failed to perform; and

g) Any other sums that SCDOT is entitled to recover or withhold from
Contractor under the terms of this Agreement, including any carry-over deductions (including for
Liquidated Damages) or other adjustments from prior months not yet paid by Contractor.

13.3.1.2 SCDOT may deduct from payments of the Contract Price,
including the Final Payment, the costs to acquire any parcel or partial parcel, or to acquire any
Temporary Construction Easement on any parcel or partial parcel, identified in Exhibit 2-3, or
identified pursuant to Section 5.8, for which Contractor receives credit for avoiding but ultimately
cannot avoid in completing the D&C Work. In such a case, the amount deducted shall cover the
costs to acquire the parcel or partial parcel or Temporary Construction Easement, as applicable,
up to the amount of the credit received by Contractor plus, in the case of those identified in
Exhibit 2-3, 50% of any additional costs in excess of the credit. Such costs to acquire shall
include: (a) the acquisition or condemnation price; (b) severance damages; (c) relocation costs;
and (d) demolition costs, if part of the prior credit received by Contractor. Contractor shall not
be entitled to any Completion Deadline adjustment for failure to avoid parcels or partial parcels
identified in Exhibit 2-3 or identified pursuant to Section 5.8. The provisions of this Section
13.3.1.2 do not apply, however, where the parcel or partial parcel or Temporary Construction
Easement thereon is required as SCDOT Additional Property.

13.3.1.3 The failure by SCDOT to deduct any of the sums set forth in
Section 13.3.1.1 or Section 13.3.1.2 from a payment shall not constitute a waiver of SCDOT'’s
right to such sums.

13.3.2 Unincorporated Materials; Long Lead Items

13.3.2.1  SCDOT will not pay Contractor for materials not yet incorporated
in the Work unless all of the following conditions are met:

(a) Material shall be: (i) delivered to the Site; (ii) delivered to Contractor and
promptly stored by Contractor in bonded storage at a location approved by SCDOT in its
discretion; or (iii) stored at a Supplier’s fabrication site, which must be a bonded commercial
location approved by SCDOT, in its discretion. Contractor shall submit certified bills for such
materials with the Pay Request, as a condition to payment for such materials. SCDOT will allow
only such portion of the amount represented by these bills as, in its discretion, is consistent with
the reasonable cost of such materials. If such materials are stored at any site not approved by
SCDOT, Contractor shall accept responsibility for and pay all personal and property Taxes that
may be levied against SCDOT by any state or subdivision thereof on account of such storage of
such material.
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(b) All such materials that meet the requirements of the Contract Documents
shall be and become the property of SCDOT. Contractor at its own cost shall promptly execute,
acknowledge and deliver to SCDOT proper bills of sale or other instruments in writing in a form
acceptable to SCDOT conveying and assuring to SCDOT title to such material included in any
Pay Request, free and clear of all Liens. Contractor, at its own cost, shall conspicuously mark
such material as the property of SCDOT, shall not permit such materials to become commingled
with non-SCDOT-owned property or with materials that do not conform with the Contract
Documents, and shall take such other steps, if any, as SCDOT may require or regard as
necessary to vest title to such material in SCDOT free and clear of Liens.

13.3.2.2 For the avoidance of doubt, SCDOT will not pay Contractor for long
lead items ordered for the Project unless such items meet the requirements set forth in Section
13.3.2.1.

13.3.3 Mobilization Payments; Bond and Insurance Premiums

13.3.3.1  Contractor shall be entitled to payment for mobilization in an
amount equal to the lesser of (1) the bid item price for mobilization set forth in Exhibit 2-5 or (2)
10% of the Contract Price. This amount shall be fixed (i.e., not adjusted by any Claim or Change
Order), and shall be paid in installments as follows:

(a) The first payment for mobilization shall be in an amount not to exceed 10%
of the total payment for mobilization, payable as part of the first Pay Request following NTP 1.

(b) The second payment for mobilization shall be in an amount not to exceed
10% of the total payment for mobilization, payable as part of the second Pay Request following
NTP 1.

(c) The third payment for mobilization shall be in an amount not to exceed 30%
of the total payment for mobilization, payable as part of the first Pay Request following NTP 2.

(d) The fourth payment for mobilization shall be in an amount not to exceed
25% of the total payment for mobilization, payable as part of the first draft request after 5% of the
Contract Price is earned on items other than mobilization.

(e) The fifth payment for mobilization shall be in the remaining amount of the
total payment for mobilization, payable as part of the first draft request after 10% of the Contract
Price is earned on items other than mobilization.]

13.3.3.2 SCDOT will pay Contractor as part of the first Pay Request
following NTP 1 the portion of the Contract Price allocable to bond and insurance premiums, as
set forth in the Proposal, to reimburse Contractor for bond and insurance premiums actually paid,
without markup.

13.3.4 Equipment

SCDOT will not pay for direct costs of equipment. Costs of equipment, whether new, used
or rented, and to the extent not included in the mobilization payments under Section 13.3.3, shall
be allocated to and paid for as part of the activities with which the equipment is associated, in a
manner which is consistent with the requirements of of Exhibit 14.
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13.4 Final Payment

Final Payment for all D&C Work will be made as follows.
13.4.1 Application for Final Payment

13.4.1.1 On or about the date of Final Completion, Contractor shall prepare
and submit a proposed Application for Final Payment to SCDOT showing the proposed total
amount due Contractor as of the date of Final Completion, including the retainage described in
Section 13.5 and any amounts owing from Change Orders.

13.4.1.2 In addition to meeting all other requirements for Pay Requests
hereunder, the Application for Final Payment shall propose a schedule of payments that do not
exceed the Maximum Cumulative Allowable Draw.

13.4.1.3 The Application for Final Payment shall list all outstanding Relief
Event Notices and Relief Requests, stating the amount at issue associated with each such Relief
Event Notice and Relief Request.

13.4.1.4 The Application for Final Payment shall also be accompanied by:

(a) Evidence regarding the status of all existing or threatened claims and stop
notices of Subcontractors, Suppliers, laborers, Utility Companies and or other third parties
against Contractor, SCDOT or the Project;

(b) Consent of any Guarantors and Surety to the proposed payment schedule;
(c) Such other documentation as SCDOT may reasonably require; and
(d) The release described in Section 13.4.4, executed by Contractor.

13.4.1.5 Prior applications and payments shall be subject to correction in
the Application for Final Payment. Relief Event Notices and Relief Requests filed concurrently
with the Application for Final Payment must be otherwise timely and meet all requirements under
Article 14.

13.4.2 SCDOT'’s obligation to make payment to Contractor based on the Application
for Final Payment is conditioned on SCDOT’s receipt of an executed release meeting the
requirements of Section 13.4.4 and otherwise satisfactory in form and content to SCDOT. The
payment amount will be reduced by any amounts deductible under Section 13.3.1.

13.4.3 SCDOT may withhold from the Final Payment such amount as SCDOT deems
necessary to cover any amounts owing or which may become owing to SCDOT by Contractor,
including costs to complete or remediate uncompleted Work or Nonconforming Work.

13.4.4 The executed release from Contractor shall be from all Claims of Contractor
arising from the D&C Work and shall release and waive any Claims against the Indemnified
Parties, excluding only those matters identified in any Relief Event Notices and Relief Requests
that have been timely delivered and are listed as outstanding in the Application for Final Payment.
The release shall be accompanied by an affidavit from Contractor certifying that:

(a) All D&C Work has been performed in strict accordance with the
requirements of the Contract Documents;
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(b) Contractor has resolved all claims made by Subcontractors, Suppliers,
Utility Companies, laborers, or other third parties against Contractor, SCDOT or the Project
(except those listed by Contractor in accordance with Section 13.4.1.4(a);

(c) Contractor has no reason to believe that any Person has a claim against
Contractor or SCDOT;

(d) No Person has communicated to the Contractor regarding an unsettled or
potential claim resulting from the Project; and

(e) All guarantees, Warranties, the Payment Bond, and the Performance Bond
(or, if applicable, Warranty Bond), and the Warranty Bond are in full force and effect.

13.4.5 Prior Relief Requests that are not in Dispute shall be subject to correction in
the Final Application for Payment.

13.4.6 SCDOT will review Contractor’s proposed Application for Final Payment, and
within 20 Business Days after receipt will deliver to Contractor any changes or corrections,
including deductions and withholding described in Section 13.3.1. Any changes or corrections
made pursuant to this Section 13.4.6 will be reflected in an updated payment schedule showing
the net amount owed to Contractor by applicable period.

13.4.7 SCDOT will fulfill its payment obligations in respect of the D&C Work under this
Agreement by paying the amounts identified in Section 13.4.6, in accordance with the schedule
described in Section 13.4.6.

13.5 Prompt Payment to Subcontractors

13.5.1 Upon receipt of payment from SCDOT, Contractor shall pay each
Subcontractor with which it holds a direct Subcontract and shall cause each Subcontractor to pay
each of its Subcontractors, within seven days after Contractor receives payment from SCDOT,
out of the amount paid to Contractor on account of such Subcontractor’s portion of the Work, the
amount to which such Subcontractor is entitled, less any retainage provided for in the
Subcontract. Contractor shall pay retainage, if any, on a Subcontractor’s Work within seven days
after satisfactory completion of all of the Subcontractor’'s Work. In the case of a second or third
tier subcontractor, the seven-day time period begins to run when the first-tier subcontractor
receives payment from the Contractor or when the second-tier subcontractor receives payment
from the first-tier subcontractor and so forth if there are subcontractors of a lower tier. For the
purpose of this Section 13.5.1, satisfactory completion shall have been accomplished when:

(a) The Subcontractor has fulfilled the Subcontract requirements and the
requirements under the Contract Documents for the subcontracted Work, including the
submission of all submittals required by the Subcontract and Contract Documents; and

(b) The Work done by the Subcontractor has been inspected and approved by
Contractor and the final quantities of the Subcontractor’'s Work have been determined and agreed
upon.

13.5.2 If Contractor fails to pay a Subcontractor within the time periods set forth in
Section 13.5.1, Contractor shall pay the Subcontractor interest on the unpaid balance, beginning
on the eighth day or tenth day, as applicable, at a rate of 1% per month or fraction of a month.
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13.5.3 Contractor invoices submitted to SCDOT constitutes a representation by the
Contractor that the work of the Subcontractors included in the invoice was satisfactorily
performed.

13.5.4 Except for retainage as set forth below, Contractor may withhold payments to
a Subcontractor only if the Subcontractor's work is deficient, incomplete or otherwise not in
compliance with the terms of the Contract Documents applicable to the Subcontractor’s work. If
any Subcontractor is not paid promptly, Contractor shall provide to the Subcontractor and to
SCDOT via the comment section of SCDOT’s DBE System a written explanation of the reasons
and when payment can be expected. Contractor shall provide such explanation within seven
days after the time the Subcontractor was otherwise entitled to payment.

13.5.5 The Contractor and Subcontractors may withhold as retainage up to five (5%)
percent of a subcontractor's payment until satisfactory completion as defined by Section 13.5.1
of all work items of the subcontract. Retainage must released to the subcontractor within seven
(7) calendar days from the date the Contractor or Subcontractor receives payment from SCDOT
for the last work item of the subcontract or within seven (7) days from SCDOT’s acceptance of
the last work item of the subcontract, whichever is the latest to occur. However, upon
documentation of good cause provided by the contractor and written concurrence by the
Construction Alternative Delivery Engineer, the Contractor may continue to withhold the 5%
retainage.

13.5.6 If there is a dispute with a Subcontractor regarding prompt payment or
withholding thereof, Contractor shall immediately provide to SCDOT written verifiable explanation
of the matter in dispute and update SCDOT monthly on the status of the dispute until it is resolved.
Contractor shall implement and use, and cause each Subcontractor to implement and use, the
dispute resolution process in the applicable Subcontract to resolve payment disputes as quickly
as possible.

13.5.7 SCDOT reserves the right to request and receive documents from Contractor,
all Subcontractors of any tier, and Suppliers in order to determine whether prompt payment
requirements were met.
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Article 14.
RELIEF EVENTS

This Article 14 sets forth the requirements for obtaining monetary and schedule relief
under the Contract Documents due to Relief Events. Contractor hereby acknowledges and agrees
that the Contract Price provides for full compensation for performance of all the Work, and the
Completion Deadlines provide reasonable and adequate time to perform the Work required within
the Completion Deadlines, subject only to those exceptions specified within Article 14. The
compensation amounts, Completion Deadline adjustment and performance relief specified within
Article 14 shall represent the sole and exclusive right against SCDOT, the State and their
respective successors, assigns, agencies, divisions, officeholders, officers, directors,
commissioners, agents, representatives, consultants and employees to compensation, damages,
deadline extension and performance relief for the adverse financial and schedule effects of any
event affecting the Work, the Project or Contractor. No award of compensation or damages shall
be duplicative. Contractor unconditionally and irrevocably waives the right to any claim against
SCDOT, the State and their respective successors, assigns, agencies, divisions, officeholders,
officers, directors, commissioners, agents, representatives, consultants and employees for any
monetary compensation, Completion Deadline adjustment or other relief except to the extent
specifically provided in this Article 14.

The foregoing waiver encompasses all theories of liability, whether at law or in equity,
whether in contract or tort, including but not limited to: negligence, strict liability, equity, quantum
meruit or otherwise, and encompasses all theories to extinguish contractual obligations, including
impracticability, mutual or unilateral mistake, and frustration of purpose. Notwithstanding anything
to the contrary herein, no liability of Contractor that arose before the occurrence of the Relief
Event giving rise to a claim under this Article 14 shall be excused as a result of the occurrence.
Nothing in the Technical Provisions shall have the intent or effect or shall be construed to create
any right of Contractor to any claim for additional monetary compensation, Completion Deadline
adjustment or other relief, any provision in the Technical Provisions to the contrary
notwithstanding. The provisions of this paragraph shall not affect Contractor’'s remedies under
the Contract Documents in the event of an SCDOT Default or upon termination of this Agreement
prior to the stated expiration of the Term.

14.1 Relief Event Claim Process

1411 General Provisions

14.1.1.1  This Section 14.1 applies to all Relief Events except Relief Events
that are an SCDOT-Directed Change. The process for SCDOT-Directed Changes shall be
through a Change Order or Force Account Directive Letter pursuant to Section 15.1 and Section
15.3, respectively.

14.1.1.2 SCDOT acknowledges that Contractor may enter into
Subcontracts pursuant to which additional costs directly attributable to the occurrence of a Relief
Event, or the Relief Event’s impact on schedule or performance of the Work, may be borne by a
Subcontractor subject to the right to claim relief from Contractor to the extent Contractor obtains
relief from SCDOT under this Agreement. For purposes of evaluating the merits of any Relief
Event Notice, Relief Request or Claim against SCDOT for such Relief Event, such costs or
impact on schedule or performance of Work, will be deemed to be directly incurred by Contractor.
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14.1.1.3 A Force Majeure Event shall not constitute breach of the
Agreement if and to the extent such delays or failures of performance result in a delay to the
critical path identified in the current accepted Project Schedule. Any expense attributable to such
occurrence of a Force Majeure Event shall not entitle Contractor to an adjustment in the Contract
Price except under the circumstance that a Force Majeure Event causes a substantial price
escalation of materials, commodities, or supplies.

(a) If the occurrence of one or more Force Majeure Events causes a
substantial price escalation of materials, commodities, or supplies necessary for the completion
of the Project, SCDOT will evaluate the cause of the price escalation, its duration, its impact on
the project, the availability of alternative materials or designs, and other related to factors to
determine within its sole discretion, whether to make an adjustment to the Contract Price for the
affected materials, commodities or supplies. Whether a price increase of an affected material,
commodity or supply is “substantial” is also within SCDOT’s sole discretion. The duration of delay
to the schedule directly caused by a Force Majeure Event shall be added to the Contract Time
on a day-for-day basis.

(b) Contractor shall bear the burden of proving that a Force Majeure Event
exists, that it impacts the critical path of the project, and that Contractor could not have reasonably
worked around the condition, including by resequencing, relocating, or redeploying its forces to
other portions of the Project or other activities unrelated to its work, so as to avoid additional delay
or cost.

14.1.2 Relief Event Notice

14.1.2.1 If Contractor determines that a Relief Event has, Contractor shall
submit a written Relief Event Notice to SCDOT within ten (10) business days of the occurrence
or initiation of the Relief Event. Contractor must submit a timely Relief Event Notice even if the
cause is widely known, and Contractor agrees that the Relief Event Notice is a condition
precedent to receiving relief pursuant to this provision. SCDOT will acknowledge in writing receipt
of each Relief Event Notice within seven (7) business days.

14.1.2.2 The Relief Event Notice shall include, to the maximum extent the
information then available:

(a) A description of the Relief Event and its date of occurrence or inception in
reasonable detail,

(b) Contractor’s preliminary good faith estimate of the anticipated end date of
the Relief Event in reasonable detail if known or knowable;

(c) Contractor’s preliminary good faith estimate of the anticipated adverse and
beneficial effects (including cost impacts) of the Relief Event and the basis for such estimate;

(d) Contractor’s preliminary good faith estimate of the Critical Path impact
directly attributable to the Relief Event and the basis for such estimate;

(e) Contractor’s initial analysis of any adverse effect of the Relief Event on its
ability to perform its obligations under this Agreement;

(f) The actions Contractor has taken prior to the Relief Event Notice to
prevent, and proposes to take thereafter to mitigate, the cost, delay, and other consequences of
the Relief Event; and
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(9) The type and amount of insurance that may be applicable and amounts
that have been or are anticipated to be collected under such insurance.

14.1.2.3 The nature and scope of the potential claim stated in the Relief
Event Notice shall remain consistent (except for reductions) for the remainder of the Relief Event
Claim process and, if applicable, during any subsequent Dispute Resolution Procedures. A Relief
Event Notice may be supplemented after submission if warranted by new information that are to
consequences of including, but not limited to, a Relief Event that: (a) are of a different nature or
scope; (b) first arise or occur after Contractor delivers the Relief Event Notice to SCDOT; and (c)
could not have been anticipated through the exercise of reasonable diligence and Good Industry
Practice prior to delivering the Relief Event Notice to SCDOT. If any such new consequences
arise or occur prior to submission of the Relief Request, Contractor shall report them to SCDOT
by a supplemental Relief Event Notice. The Contractor shall seasonably update the Relief Event
Notice as new and/or additional information becomes available.

14.1.2.4 Contractor shall submit the Relief Event Notice on a standardized
form approved by SCDOT.

14.1.2.5 Contractor shall assign an exclusive identification number for each
Relief Event Notice, determined by chronological sequencing with a numbering format as to be
determined by the Contractor. The exclusive identification number shall be used on each of the
following corresponding documents: (a) Relief Request; (b) supplemental Notices and
submissions pertaining to the Relief Event Notice; and (c) final documentation of the Relief Event
claim. Contractor shall thereafter use the same numbering format for any subsequent Relief
Event notice.

14.1.2.6 If a single Relief Event is a continuing cause of delay, only one
Relief Event Notice shall be necessary.

14.1.3 Relief Request

14.1.3.1 Contractor shall, within a further 30 days after the date of the
submission of the initial Relief Event Notice, submit to SCDOT a Relief Request that provides
Contractor’s complete reasoning for additional compensation for Extra Work Costs or Delay
Costs, Completion Deadline adjustments and other requested relief relating to the Relief Event.
SCDOT will acknowledge receipt of each Relief Request in writing within seven (7) days of
receipt. The Relief Request shall include the following information, to the maximum extent then
available:

(a) Full details of the Relief Event, including its nature, the date of its
occurrence, its duration (to the extent that the Relief Event and the effects thereof have ceased,
or estimated duration to the extent that the Relief Event and the effects thereof have not ceased),
affected locations, and items of Work affected;

(b) Identification of all pertinent documents and the substance of any oral
communications between SCDOT and Contractor, if any, relating to the Relief Event and the
name of the person or persons making such material oral communications;

(c) Identification of the specific provisions of the Contract Documents that
Contractor claims entitles Contractor to the relief sought, and a statement that explains the
reasons why the provisions entitle Contractor to that relief;
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(d) Where Contractor makes a request for a Completion Deadline adjustment,
a Time Impact Analysis of the Project Schedule that identifies Controlling Work Items and the
Critical Path (with activity durations, predecessor and successor activities and resources,
including total Float), and illustrates the effect of schedule changes or disruptions on the
Completion Deadlines;

(e) A detailed, itemized estimate of all amounts claimed for Extra Work Costs
and Delay Costs to the extent such amounts are eligible for compensation under this Article 14
for the Relief Event in question. All such amounts shall be broken down in terms of the eligible
direct costs for labor (including hourly wage rates, fringe benefits rates and burden), materials,
equipment, third party fees and charges, extra insurance and performance and payment security
(e.g., bonds and letters of credit), as applicable, and other direct costs, including expenses and
profit, and any other cost category or categories SCDOT may specifies;

(f) The effect of the Relief Event on Contractor’s ability to perform any of its
obligations under this Agreement, including details of the relevant obligations, the effect on each
such obligation, and the likely duration of that effect;

(9) An explanation of the measures that Contractor has previously taken to
prevent, and proposes to undertake to mitigate, the costs, delay and other consequences of the
Relief Event; and

(h) The type and amount of insurance that may be applicable and amounts
that have been or are anticipated to be collected under such insurance.

14.1.3.2 Contractor shall submit the Relief Request on a standardized form
approved by SCDOT.

14.1.3.3 If, following issuance of any Relief Request, Contractor receives or
becomes aware of any further information or estimates relating to the Relief Event and its impact
on cost, schedule, Lane Closures or performance of Work, including information on new
consequences as described in Section 14.1.2.3, Contractor shall submit such further information
to SCDOT as soon as possible. SCDOT may request from Contractor any further information
that SCDOT may reasonably require, and Contractor shall supply the same within a reasonable
period after such request.

14.1.3.4 Contractor shall provide updates every 30 days after the
submission of the initial Relief Request in the event of a continuing Relief Event.

14.1.3.5 Neither the fact that Contractor submits to SCDOT a Relief
Request, nor the fact that SCDOT keeps account of the costs of labor, materials, or equipment
or time, shall in any way be construed as establishing the validity of the Relief Request or the
Claims therein or method of computing any compensation or extension of Completion Deadlines.

14.1.4 SCDOT Evaluation and Response to Relief Request; Negotiations

14.1.4.1 SCDOT will evaluate the information presented in the Relief
Request and provide a written response to Contractor within 45 days after its receipt. If
Contractor complies with the notice and information requirements in Section 14.1.2 and Section
14.1.3, but SCDOT does not provide Contractor a written response within such 45-day period,
then, except as provided otherwise in Section 14.1.7, Contractor shall have the right to assert a
Claim against SCDOT for the relevant Relief Event and have such Claim determined according
to the Dispute Resolution Procedures.
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14.1.4.2 If Contractor timely complies with the notice and information
requirements in Section 14.1.2 and Section 14.1.2.3 and SCDOT provides a written response
within such 45-day period indicating that there are any matters in Dispute regarding the Relief
Request, then the Parties shall commence good faith negotiations to determine the matters in
Dispute.

14.1.4.3 If SCDOT or Contractor determines after engaging in good faith
negotiations that continuation of such negotiations is not likely to resolve the matters in Dispute,
then, except as provided otherwise in Section 14.1.7, Contractor may initiate the Dispute
Resolution Procedures.

14.1.5 Final Documentation of Relief Event Claim

14.1.5.1  Within 30 days of the completion of work related to a Relief Event
that is the subject of a Relief Request, Contractor shall submit to SCDOT the full and final
documentation of the Relief Event claim. Pertinent information, references, arguments, and data
to support the Relief Event claim shall be included in the full and final documentation, including
updated analyses, descriptions, actual amounts and impacts, specific dates for Completion
Deadline adjustments, and other documentation covering the same scope of information as
required for the Relief Request.

14.1.5.2 Without limiting the foregoing, if Contractor claims compensation
under Section 14.2, and except to the extent that said compensation is the subject of a previous
written agreement by the Parties to be paid as a negotiated fixed price, Contractor shall provide
an itemized accounting of the actual direct costs broken down in terms of labor (including
burden), materials, equipment, third party fees (e.g., permit fees, plan check fees and charges)
and other direct costs and indirect costs, field office overhead and profit, and any other cost
category reasonably requested by SCDOT. The labor, materials, and equipment cost categories
shall account for the following items:

(a) Labor. A listing of individuals, classifications, regular hours and overtime
hours worked, dates worked, and other pertinent information related to the requested payment
of labor costs.

(b) Materials. Invoices, purchase orders, location of materials either stored or
incorporated into the Project, dates materials were transported to the Site or incorporated into the
Project, and other pertinent information related to the requested payment of material costs.

(c) A Contractor or Subcontractor making a claim for a price adjustment due
to a Force Majeure Event must provide additional information showing the original quoted price,
the current market price, and evidence showing the cause and relationship between the Force
Majeure Event and the difference in price.

(d) Equipment. Listing of detailed description (make, model, and serial
number), hours of use, dates of use, and equipment rates. Equipment rates shall be determined
pursuant to Exhibit 14 as of the first date when the affected work related to the Relief Event claim
was performed.

(e) Contractor shall submit the full and final documentation of the Relief Event
claim on a standardized form approved by SCDOT and shall certify the Relief Event claim to be
accurate, truthful, and complete. Information submitted after the full and final documentation
submittal will not be considered. No full and final documentation of Relief Event claim will be
considered that does not have the same nature, scope (except for reductions) and circumstances,
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and basis of the Relief Event claim, as those specified in the Relief Event Notice and any
supplements submitted in accordance with Section 14.1.2.3 and in the Relief Request.

14.1.6 SCDOT Response to Final Documentation; Change Order

14.1.6.1 SCDOT's failure to respond to a full and final documentation of a
Relief Event claim arising out of a Relief Event within 45 days after receipt shall constitute
SCDOT's rejection of the Relief Event claim, which shall thereafter constitute a Claim subject to
the Dispute Resolution Procedures.

14.1.6.2 If SCDOT finds the Relief Event claim or any part thereof to be
valid, or if the Relief Event claim or any part thereof is deemed to be valid as a result of completion
of the Dispute Resolution Procedures, SCDOT will;

(a) Deliver to Contractor notice authorizing such partial or whole Relief Event
claim;

(b) Pay such Relief Event claim to the extent deemed valid as to Extra Work
Costs and Delay Costs, by one of the methods set forth in Section 14.2:2 or an amount determined
to be reasonable if a price escalation due to a Force Majeure Event; and

(c) Grant a commensurate Completion Deadline adjustment, if applicable, as
provided in the Contract Documents.

(d) The Parties shall thereafter promptly execute a Change Order documenting
the Relief Event claim or part thereof that SCDOT finds to be valid or that is upheld through the
Dispute Resolution Procedures.

14.1.7 Waiver

Time is of the essence in Contractor's delivery of its written Relief Event Notice,
supplemental Relief Event Notice and Relief Request. Accordingly:

14.1.7.1 If for any reason Contractor fails to deliver such written Relief
Event Notice or supplement thereto in substantial compliance with all applicable requirements:

(a) Within 45 days following the date (for purposes of this Section 14.1.9%Z, the
“starting date”) on which Contractor first became aware (or should have been aware, using all
reasonable due diligence) of the Relief Event (or, in the case of a supplement, the new
consequences described in Section 14.1.2.3), Contractor shall be deemed to have irrevocably
and forever waived and released the portion of any Claim or right to relief for adverse effect
attributable to the Relief Event accruing after such 45-day deadline and until the date Contractor
submits the written Relief Event Notice or supplement thereto; and

(b) Within 90 days following the starting date, Contractor shall be deemed to
have irrevocably and forever waived and released any and all Claim or right to relief for any
adverse effect attributable to such Relief Event.

14.1.7.2 If for any reason Contractor fails to deliver such written Relief
Request in substantial compliance with all applicable requirements in Section 14.1.3 within 45
days after the date of the Relief Event Notice, Contractor shall be deemed to have irrevocably
and forever waived and released any and all Claim or right to relief (including extension of the
Term) for any adverse effect attributable to such Relief Event.

14.1.8 Open Book Basis
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Contractor shall share with SCDOT all data, documents and information, and shall conduct
all discussions and negotiations, pertaining to a claimed Relief Event on an Open Book Basis.
Contractor shall designate all materials it considers confidential and trade secrets by stamping or
watermarking those documents prior to submission.

14.2 Payment for Extra Work Costs and Delay Costs

14.2.1 Except as provided otherwise in this Agreement, SCDOT will compensate
Contractor for Extra Work Costs and Delay Costs directly attributable to occurrence of a Relief
Event.

14.2.2 SCDOT will compensate Contractor for amounts due for Extra Work Costs and
Delay Costs: (a) to the extent permitted by Law, as a lump sum payment; (b) as progress
payments invoiced as Work is completed; or (c) through any combination of the above, as
determined by SCDOT in its discretion but subject to Section 14.2.5. Subject to Section 14.3,
SCDOT will pay for any Extra Work Costs and Delay Costs resulting from SCDOT-Directed
Changes as progress payments invoiced as Work is completed.

14.2.3 SCDOT will compensate Contractor as follows:

(a) Critical Path not affected: Allowable Contract Price Adjustment = Direct
Costs + (10% x Direct Costs)

(b) Critical Path affected: Allowable Contract Price Adjustment = Direct Costs
+ Extended Job Site Overhead + (10% x (Direct Costs + Extended Job Site Overhead))

(c) Extended Job Site Overhead costs are set forth in Section 1000 of the
Technical Provisions except for Relief Events with the date of occurrence greater than 600 days
from the issuance of NTP 1 and less than 1216 days from the issurance of NTP 1.

(d) For Relief Events with the date of occurrence greater than 600 days from
the issuance of NTP 1 and less than 1216 days from the issurance of NTP 1, Extended Job Site
Overhead shall be determined by the following formula:

D=AxC/B
Where: A = Original Contract Amount
B = Original Contract Time
C=10%
D = Extended Jobsite Overhead rate per calendar day for compensable delays.

14.2.4 SCDOT will provide Contractor with a notice of the method chosen for paying
Contractor for the amounts of Extra Work Costs and Delay Costs owed.

14.2.5 Following receipt of complete and conforming Claim documentation pursuant
to Section 14.1.1 and Section 14.1.2, if SCDOT chooses to compensate Extra Work Costs or
Delay Costs, as applicable, owed under this Section 14.2:

(a) As a lump sum payment other than a negotiated fixed price, then payment
of all undisputed amounts will be due and owing not later than 21 calendar days after SCDOT'’s
receipt of all pertinent data, documents and information on an Open Book Basis with respect to
such Extra Work Costs or Delay Costs, as applicable;
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(b) As a lump sum payment that is a negotiated fixed price, then payment(s)
of all undisputed amounts will be due and owing not later than not later than 21 calendar days
after SCDOT receives from Contractor all documentation required pursuant to the negotiated fixed
price terms in order to receive scheduled payments under the negotiated fixed price terms with
respect to such Extra Work Costs or Delay Costs, as applicable; and

(c) As progress payments invoiced as Work is completed, then payment of all
undisputed amounts shall be due and owing not later than not later than 21 calendar days after
each date SCDOT receives from Contractor an invoice, not more often than monthly, of such
Extra Work Costs or Delay Costs incurred, as applicable, for such Work during the previous
month, which invoice shall be itemized as set forth in Section 14.1.5 and by the components of
Extra Work Costs or Delay Costs, as applicable, allowable under Exhibit 14.

14.2.6 Subject to the provisions of Section 14.2.2, if any portion of the Extra Work
Costs and Delay Costs consist of costs of design or construction to be performed, or other future
capital expenditures, then SCDOT will have no obligation to make advance payments and shall
have the right to pay such portion in monthly progress payments according to SCDOT’s standard
practices and procedures for paying its contractors and applicable Laws.

14.2.7 If SCDOT elects to make monthly or other periodic payments, at any later time
it may choose to complete compensation through a lump sum payment of the present value of
the remaining Extra Work Costs and Delay Costs.

14.2.8 For the purpose of any discounting of future cost impacts, the Parties shall use
as the discount rate the then-applicable yield on U.S. Treasury bonds having a tenor closest in
length to the then-remaining length of the Term plus 100 basis points.

14.2.9 Extra Work Costs and Delay Costs attributable to a Relief Event shall:
14.2.9.1  Exclude:

(a) Third-party entertainment costs, lobbying and political activity costs, costs
of alcoholic beverages, costs for first class travel in excess of prevailing economy travel costs,
and costs of club memberships, in each case to the extent that such costs would not be
reimbursed to an employee of SCDOT in the regular course of business; and

(b) Unallowable costs under the following provisions of the federal Contract
Cost Principles, 48 CFR §§ 31.205: 31.205-8 (contributions or donations), 31.205-13 (employee
morale, health, welfare, food service, and dormitory costs and credits), 31.205-14 (entertainment
costs), 31.205-15 (fines, penalties, and mischarging costs), 31.205-27 (organization costs),
31.205-34 (recruitment costs), 31.205-35 (relocation costs), 31.205-43 (trade, business, technical
and professional activity costs), 31.205-44 (training and education costs), and 31.205-47 (costs
related to legal and other proceedings).

14.2.9.2 Exclude amounts paid or to be paid to Affiliates in excess of the
pricing Contractor could reasonably obtain in an arms’ length, competitive transaction with an
unaffiliated Subcontractor;

14.2.9.3 Exclude those costs incurred in investigating, analyzing, asserting,
pursuing or enforcing any Claim or Dispute, including legal, accounting, financial advisory, and
technical advisory fees and expenses, and including such costs in connection with preparing
Relief Event Notices, Relief Requests, and final documentation of Claims in respect of Relief
Events;
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14.2.9.4 Consider any savings in costs or time resulting from the Relief
Event;

14.2.9.5 Be subject to Contractor’s obligation to prevent and to mitigate cost
increases and augment cost decreases in accordance with_Section 14.8; and

14.2.9.6 Exclude any amounts covered by applicable insurance required in
Exhibit 12, as more particularly provided in_Section 14.5.

14.2.10 SCDOT, at its election, may offset any amounts owing to Contractor in respect
of Relief Events against any amounts due and owing to SCDOT from Contractor pursuant to this
Agreement, such offset rights being in addition to SCDOT’s offset rights under_Section 18.2.3.

14.3 Insurance Deductibles

14.3.1 No insurance policy, apart from any insurance policy providing coverage for a
Relief Event, shall have a deductible that exceeds $1,000,000259.000 without SCDOT'’s written
consent.

14.3.2 No insurance policy providing coverage for a Relief Event shall have a
deductible for each separate occurrence of a Relief Event greater than (a) the first $50,000 of
Extra Work Costs, subject to adjustment as provided in Article 14 of the Agreement; and (b) the
amount equal to the Delay Costs for the first ten days of delay to the Critical Path due to the Relief
Event, subject to an aggregate cap of 100 days.

14.3.2.1 The deductible limitation in the preceding paragraph for a Claim
arising out of a Relief Event shall not apply to a Claim seeking recovery for:

(a) An SCDOT-Directed Change; and

(b) A Relief Event set forth in clauses (a), (c), (d), (e), (i) (but only as to SCDOT
Releases of Hazardous Materials), (0) or (q) of the definition of Relief Event.

14.4 Other Deductibles; Special Provisions

Contractor’s rights and remedies respecting certain Relief Events and Losses are subject
to the provisions of this Section 14.4. The provisions of this Section 14.4 supersede any contrary
provisions of this Agreement.

14.4.1 Necessary Schematic ROW Changes

14411 A Necessary Schematic ROW Change shall arise only where
SCDOT determines within its good faith business judgment that it is not physically possible,
including through commercially reasonable design modifications, for Contractor to deliver the
Basic Configuration within the Schematic ROW.

14.4.1.2 With respect to a Necessary Schematic ROW Change:

(a) Contractor shall be entitled to Delay Costs and Completion Deadline
adjustment only if (i) Contractor notifies SCDOT, by Relief Event Notice, of the Necessary
Schematic ROW Change, including a reasonable identification of the subject property, within 360
days after NTP 1, (ii)) SCDOT is unable to deliver access to the necessary additional ROW for
demolition and clearing within 180 days after approving the corresponding Condemnation
Package, and (iii) the delay affects the Critical Path. The percentage of Delay Costs and
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Completion Deadline adjustment to which Contractor shall be entitled, however, shall vary based
on when Contractor delivers to the appropriate Relief Event Notice, as follows:

(1) 100% if Contractor notifies SCDOT within 120 days,
inclusive, of NTP 1;

(i) 75% if Contractor notifies SCDOT within 240 days,
inclusive, of NTP 1;

(iii) 50% if Contractor notifies SCDOT within 360 days,
inclusive, of NTP 1; and

(iv) no compensation for Delay Costs and no Completion
Deadline adjustment if Contractor notifies SCDOT on or after the 361st day after NTP 2.

(b) Contractor shall bear Extra Work Costs for ROW Services and any re-
design and construction costs for the necessary additional ROW, net of any savings in design
and construction costs; and SCDOT will bear Extra Work Costs for environmental approvals,
demolition and clearing, Utility Adjustments, Hazardous Materials Management and purchase
price, severance damages, relocation assistance and title insurance for the necessary Additional
ROW.

14.4.2 Project ROW Acquisition

If a Relief Event occurs under clause (e) of the definition of Relief Event (concerning
SCDOT-Caused Delay) where SCDOT-Caused Delay is under clause (d) of such definition
(concerning a time period to make available to Contractor parcels being acquired) and such Relief
Event concerns Contractor-Designated ROW, then Contractor shall have no Claim to
compensation, Completion Deadline adjustment or Change Order on account of, and Contractor
shall have the sole risk arising out of:

(a) The refusal of any Governmental Entity that owns or controls Contractor-
Designated ROW to grant necessary rights of access, entry, and use to SCDOT after SCDOT
makes diligent efforts to negotiate acquisition of such Contractor-Designated ROW; or

(b) The holding by the court in any condemnation action for the taking of
Contractor-Designated ROW to the effect that: (i) SCDOT’s power of eminent domain does not
extend to such Contractor-Designated ROW; or (ii) the proposed condemnation does not satisfy
legal requirements for necessity of the taking.

14.4.3 Utility Company Delay

14.4.3.1 Contractor shall not be entitled to any Claim for Extra Work Costs
relating to Utility Company Delay, except for Extra Work Costs allowable under Section 14.8.3
to mitigate Delay Costs.

14.4.3.2 Contractor is responsible for the amount equal to the Delay Costs
for the first 60 days of delay to the Critical Path due to each separate occurrence of a Utility
Company Delay, subject to an aggregate cap of 180 days.

14.4.3.3 Contractor shall not be entitled to any Claim for Delay Costs
relating to a Utility Company Delay described in clause (c) of the definition of Utility Company
Delay unless the applicable Utility Agreement precludes an adequate damages remedy to
Contractor for Utility Company delays.
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14.4.3.4 Contractor shall be entitled to Completion Deadline adjustment for
delay to the Critical Path that is directly attributable to Utility Company Delay.

14.4.4 Inaccurate Utility Information

The following limitations apply to the Relief Event set forth in clause (h) of the definition
thereof (concerning Inaccurate Utility Information)

14.4.4.1 Contractor's compensation for Extra Work Costs shall be limited to
the aggregate Extra Work Costs of the Utility Work that Contractor would not have incurred if the
Utility Information had been reasonably accurate.

14.4.4.2 Contractor shall not be entitled to any Claim for Delay Costs.

14.4.4.3 Contractor shall be entitled to a Completion Deadline adjustment
for delay to the Critical Path that is directly attributable to Inaccurate Utility Information.

14.4.5 Hazardous Materials

14.4.5.1 This Section 14.4.5 supersedes any Relief Event other than those
under clauses (h) and (i) of the definition of Relief Event that might otherwise be triggered by the
presence, existence or Release of Hazardous Materials.

14.4.5.2 If there occurs any Relief Event under clause (h) or (i) of the
definition of Relief Event, and if Contractor timely satisfies the terms and conditions for asserting
a Relief Event set forth in Section 14.1, then SCDOT will pay the applicable Extra Work Costs
directly attributable to the handling, containment, storage, treatment, transport, removal,
remediation and disposal of such Hazardous Materials, subject to each of the following:

(a) Such Extra Work Costs shall be limited as set forth in Section 14.4.5.3 and
shall be subject to adjustment as provided in Section 14.5.

(b) If (h) the Hazardous Materials are contained in soils or other solid materials
or objects that may be returned to trenches or other areas of excavation within or adjacent to the
Project ROW pursuant to regulations, policies or approvals of applicable Governmental Entities,
and (ii) the excavation of such contaminated soils or other solid materials or objects is undertaken
for any purpose or reason other than the fact of contamination, then the Extra Work Costs shall
be limited to the reasonable out-of-pocket costs of handling such contaminated soils, materials
and objects in excess of the out-of-pocket costs Contractor would incur to handle the same if they
were not contaminated.

(c) If the Hazardous Materials are contained in soils or other solid materials or
objects that are removed from the Site for any purpose or reason other than the fact of
contamination, then the Extra Work Costs for which SCDOT is liable shall be limited to the
incremental increase in out-of-pocket cost to excavate, handle, contain, haul, transport, remove,
remediate and dispose of the soils or other solid materials or objects over the out-of-pocket cost
to excavate, handle, contain, haul, transport, remove, remediate and dispose of such soils or
other solid materials or objects if they did not contain Hazardous Materials.

(d) If avoidance or remediation of such Hazardous Materials is capable of
being accomplished under applicable Laws and Governmental Approvals through measures less
costly than excavation, removal and off-site disposal of contaminated soil and groundwater, or
less costly than return to trenches and other areas of excavation, then SCDOT will only be liable
for the least costly alternative. Such alternate, less costly measures may include (i) design

Carolina Crossroads Phase 3 - 117 - Request for Proposals
Project ID P039720 Design-Build Agreement
February 15, 2023



South Carolina Department of Transportation

modifications and construction techniques to avoid such Hazardous Materials or reduce the
guantities to be excavated, handled, contained, hauled, transported, removed, remediated and
disposed of off-site, and (ii) on-site containment and institutional controls. If, however, Contractor
demonstrates that the total cost of alternate measures, including Delay Costs to be borne by
Contractor, will exceed the total cost of excavation, removal and off-site disposal or return to
trenches and other areas of excavation, including Delay Costs to be borne by Contractor, then
Contractor shall not be obligated to implement the alternate measure. Contractor shall respond
to all reasonable requests by SCDOT for supporting information regarding such cost comparison.

(e) The Extra Work Costs available under this Section 14.4.5.2 are subject to
the Claim Deductible, except with respect to SCDOT Releases of Hazardous Materials.

14.4.5.3 None of the following liabilities, costs, expenses and Losses shall
be chargeable against or reimbursable by SCDOT:

(a) Liabilities, costs, expenses and Losses to the extent attributable to
Contractor Releases of Hazardous Materials;

(b) Liabilities, costs, expenses and Losses that could be avoided by the
exercise of Good Industry Practice to mitigate and reduce cost, including exercise of Contractor’s
duties to avoid and mitigate set forth in Section 6.8.2;

(c) Costs and expenses to investigate and characterize Hazardous Materials
(including phase 1 and phase 2 environmental site assessments), except with respect to
Hazardous Materials of an unexpected and extraordinary quantity or toxicity;

(d) Administrative and overhead expenses and profit of Contractor or its
Subcontractors arising out of or relating to Hazardous Materials, except for that of the
Subcontractor directly performing investigation, characterization and remediation of the
Hazardous Materials;

(e) Contractor Releases of Hazardous Materials;

() Liabilities, costs, expenses and Losses incurred attributable to acts or
omissions of any Contractor-Related Entity that exacerbates release of, or costs to excavate,
handle, contain, haul, transport, remove, remediate or dispose of Hazardous Materials or SCDOT
Releases of Hazardous Materials;

(9) Liabilities, costs, expenses and Losses incurred if SCDOT is not afforded
the opportunity to inspect sites containing Hazardous Materials or SCDOT Releases of
Hazardous Materials before Contractor takes any action which would inhibit SCDOT’s ability to
ascertain, based on a site inspection, the nature and extent of the Hazardous Materials, except
for Contractor's Emergency actions necessary to stabilize and contain a sudden release or
otherwise required by Law to immediately address the Emergency;

(h) Liabilities, costs, expenses and Losses with respect to Hazardous
Materials in, on or under Contractor-Designated ROW, Replacement Utility Property Interests
(except if Section 14.5.2 applies) or Additional Areas; and

(i) Liabilities, costs, expenses and Losses with respect to Hazardous
Materials in, on or under locations Contractor is required to avoid pursuant to the Technical
Provisions.
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14.4.5.4 Extra Work Costs for off-site disposal of soils contaminated with
Hazardous Materials for which SCDOT is liable under this Section 14.4.5 shall be determined by
applying the same unit price (per ton or cubic yard) that applies to Contractor under the
Subcontract with respect to off-site disposal of Hazardous Materials of similar character for which
Contractor is not compensated by SCDOT. If no such unit price is stated in the Subcontract,
then the unit price shall not exceed the unit price SCDOT could obtain through competitive low
bid from a qualified contractor for such work.

14.4.6 Differing Site Conditions

Contractor’s entitlement to Extra Work Costs, Delay Costs and Completion Deadline
adjustment for Differing Site Conditions shall be subject to the following conditions:

14.4.6.1 Responsibility of SCDOT for Differing Site Conditions
(@)  Type1

SCDOT is responsible for only Type 1 Differing Site Conditions that exist
throughout a specified area around each SCDOT-provided test hole, as listed in the TPA 711-1
Geotechnical Subsurface Data Report. For purposes of the Type 1 portion of the definition of
Differing Site Conditions, “reasonably assumed to exist” means that the geotechnical and
geological conditions indicated with respect to each SCDOT test hole exist throughout an area
represented by a five-foot radius drawn from the center of the test hole.

(b)  Type2
SCDOT is responsible for only the following Type 2 Differing Site Conditions:

(i) The discovery at the site of any archaeological,
paleontological, biological or cultural resource; provided that the existence of such resource was
not disclosed by SCDOT to the Contractor;

(ii) The discovery at the site of any species listed as threatened
or endangered under the Federal or State Endangered Species Act, except for those species
disclosed as threatened or endangered by SCDOT to the Contractor;

(iii) The discovery at the site of any unusual manmade object or
manmade condition not normally found in subsurface material; or

(iv) The discovery at, near or on the site of any unexpected
artesian condition as determined by SCDOT.

14.4.6.2 Responsibility of Contractor for Differing Site Conditions

(a) Contractor shall assume responsibility for all other Differing Site Conditions
not identified as Type 1 or Type 2.

14.4.6.3 Notification and Relief for Differing Site Conditions

(a) During progress of the D&C Work, if Differing Site Conditions are
encountered, Contractor shall promptly notify SCDOT thereof telephonically or in person, to be
followed by notification within five (5) calendar days. Contractor shall be responsible for
determining the appropriate action to be undertaken, subject to concurrence by SCDOT. If any
Governmental Approvals specify a procedure to be followed, then Contractor shall follow the
procedure set forth in the Governmental Approvals.
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(b) Contractor shall bear the burden of proving that a Differing Site Condition
exists and that Contractor could not reasonably have worked around the Differing Site Condition
so as to avoid additional cost or delay.

(c) Each Relief Event Notice and Relief Request relating to a Differing Site
Condition shall include a statement setting forth all relevant assumptions made by Contractor with
respect to the condition of the affected area, justifying the basis for such assumptions, explaining
exactly how the existing conditions differ from those assumptions, and stating the efforts
Contractor undertook to find alternative design or construction solutions to eliminate or minimize
the problem and the associated costs.

(d) Unless Contractor proves that a Differing Site Condition exists in an
affected area, Contractor shall not be entitled to additional compensation or Completion Deadline
adjustment in connection with work stoppages in the affected area during the period of time
Contractor investigates conditions in the affected area.

(e) Contractor shall not be entitled to any Extra Work Costs, Delay Costs or
Completion Deadline adjustment for Differing Site Conditions in, on or under Contractor-
Designated ROW, Replacement Ultility Property Interests (except if Section 14.4 applies) or
Additional Areas.

14.4.7 Change in Law

14.4.7.1 New or revised State or Federal statutes adopted after the Setting
Date that change, add to or replace applicable standards, criteria, requirements, conditions,
procedures and specifications, including Safety Standards relating to the D&C Work, as well as
revisions to the Technical Provisions to conform to such new or revised State statutes, shall be
treated as a Change in Law (clause (m) of the definition of Relief Event) rather than an SCDOT-
Directed Change to Technical Provisions; provided, however, that changes in Utility Standards
caused by new or revised State statutes shall constitute neither a Change in Law nor an SCDOT-
Directed Change.

14.4.8 Change in Utility Adjustment Standards

Contractor shall not be entitled to any Claim for Delay Costs due to a Change in Utility
Adjustment Standards.

14.4.9 Revised IMR Review Delay

14.4.9.1  Contractor shall not be entitled to any Claim for Extra Work Costs
relating to revised IMR Review Delay, except for Extra Work Costs allowable under Section
14.8.3 to mitigate Delay Costs.

14.4.9.2 Contractor shall be entitled to Completion Deadline adjustment for
delay to the Critical Path that is directly attributable to revised IMR Review Delay.

14.4.9.3 FHWA retains final approval authority of the revised IMR after
affirmative determination of safety, operational, and engineering acceptability. Any delay caused
by pursuing final approval by FHWA or disapproval of the revised IMR shall not entitle Contractor
to an increase in the Contract Price, adjustment of a Completion Deadline or any other Claim, or
otherwise constitute a Relief Event.
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14.5 Insurance Adjustments

14.51 Application of insurance proceeds in the event of any loss, damage or
destruction to the Project is governed by Section 11.3.

14.5.2 In all other circumstances, each Claim seeking the recovery of compensation
for Extra Work Costs and Delay Costs, as applicable, shall be net of all insurance available to
Contractor, or deemed to be self-insured by Contractor under Section 11.2, with respect to the
Relief Event giving rise to the Extra Work Costs or Delay Costs. The amount of such insurance
or deemed self-insurance shall be netted out before determining the amount of Extra Work Costs
and Delay Costs to be charged against the Claim Deductible.

14.6 Effect of Relief Events on Completion Deadlines, Performance, and Contractor
Default

14.6.1 Subject to satisfaction of any conditions or requirements set forth in the
Contract Documents, including in Section 14.4, Contractor shall be entitled to extension of
applicable Completion Deadlines by the period that the end of the Critical Path extends beyond
the original Completion Deadline due to any Relief Event Delay that (a) is not concurrent with any
other delay which is not caused by a Relief Event and (b) Contractor cannot reasonably avoid
through mitigation as required under Section 14.8.

14.6.2 Contractor shall not be excused from timely payment of monetary obligations
under this Agreement due to the occurrence of a Relief Event. Contractor shall not be excused
from compliance with the Contract Documents or applicable Laws due to the occurrence of a
Relief Event, except temporary inability to comply due solely and directly to the Relief Event.

14.6.3 Contractor shall be entitled to rely upon the occurrence of a Relief Event as a
defense against a Contractor Default where the occurrence of the Relief Event causes such
Contractor Default.

14.7 Exclusive Relief; Release of Claims

The relief provided through agreement or pursuant to Dispute Resolution Procedures for
a Relief Event shall represent the sole right to compensation, damages, and other relief from the
adverse effects of a Relief Event. As a condition precedent to SCDOT'’s obligation to pay any
compensation amount or grant or abide by such relief, Contractor shall execute a full,
unconditional, irrevocable waiver and release, in form reasonably acceptable to SCDOT, of any
other Claims, Losses or rights to relief associated with such Relief Event that is not the subject of
a Dispute.

14.8 Prevention and Mitigation

14.8.1 Contractor shall be entitled to the relief and protection provided under this
Section 14 only if the occurrence of a Relief Event and the effects of such occurrence:

(a) Are beyond the reasonable control of Contractor-Related Entities;

(b) Are not due to any act, omission, negligence, recklessness, willful
misconduct, fault, breach of contract, or breach of the requirements of the Contract Documents,
or violation of Law or a Governmental Approval of or by any of the Contractor-Related Entities;
and
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(c) Could not have been avoided by the exercise of caution, due diligence or
reasonable efforts by Contractor-Related Entities.

14.8.2 Contractor shall take all steps reasonably necessary to mitigate the
consequences of any Relief Event, including all steps that would generally be taken in accordance
with Good Industry Practice.

14.8.3 Re-sequencing and Re-scheduling of Work

14.8.3.1  Without limiting Section 14.8.2, Contractor shall not be entitled to
submit a claim for Extra Work Costs, Delay Costs, Completion Deadline adjustment or other
relief for impacts that could have been avoided through re-sequencing and re-scheduling of the
Work or other work-around measures the cost of which is justified by equal or greater savings in
Extra Work Costs and Delay Costs.

14.8.3.2 Whenever a Relief Event occurs and Contractor submits an
original or supplemental Relief Event Notice for Extra Work Costs or Delay Costs, Contractor
shall concurrently submit to SCDOT an analysis of potential re-sequencing, rescheduling and
other work-around measures and a comparison of the estimated costs thereof to the estimated
savings in the Extra Work Costs or Delay Costs that would result.

14.8.3.3 Contractor shall cooperate with SCDOT thereafter to identify the
resequencing, re-scheduling and other work around measures that will maximize mitigation of
costs to SCDOT considering the cost of potential re-sequencing, re-scheduling and other work-
around measures.

14.8.3.4 SCDOT will compensate Contractor for the reasonable costs of re-
sequencing, re-scheduling and other work-around measures authorized in writing by SCDOT
pursuant to this provision, in the same manner it compensates for Extra Work Costs and Delay
Costs under Section 14.2.

14.8.4 Without limiting Section 14.8.3, if any claim is asserted or administrative
proceeding, litigation or other legal action is brought against Contractor by any third party (other
than a Contractor-Related Entity) seeking relief that would or could entitle Contractor to Extra
Work Costs, Delay Costs or Completion Deadline adjustment if determined adversely to
Contractor, then Contractor, at its expense, shall defend against such claim, administrative
proceeding, litigation or other legal action diligently and professionally, shall not interfere with or
resist SCDOT’s intervention in the claim negotiations or administrative proceeding, litigation or
other legal action, and shall actively assist and cooperate with SCDOT in its defense against the
claim, administrative proceeding, litigation or other legal action. At the request of either Party,
both Parties shall enter, or cause their respective legal counsel to enter, a joint defense agreement
setting forth terms for their joint cooperation and defense. The Parties also may mutually choose,
but are not obligated, to be jointly represented by legal counsel in such administrative proceeding,
litigation or other legal action.

14.8.5 For further mitigation obligations of Contractor respecting Hazardous Materials
and Recognized Environmental Conditions, refer to Section 6.8.2.

14.9 Limitations

14.9.1 Acceleration Costs
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14.9.1.1 Acceleration costs shall be compensable hereunder only with
express written direction by SCDOT to Contractor to accelerate its efforts and evidenced by a
Change Order issued by SCDOT.

14.9.1.2 Acceleration costs are those fully documented increased costs
reasonably incurred by Contractor (i.e., costs over and above what Contractor would otherwise
have incurred) that are directly attributable to increasing the performance level of the Work in an
attempt to complete necessary activities of the Work earlier than otherwise anticipated, such as
for additional equipment, additional crews, overtime and shift premiums, increased supervision,
and any unexpected movement of materials, equipment, or crews necessary for resequencing
in connection with acceleration efforts. Acceleration costs shall not include any costs for
disruption damages as described below.

14.9.2 No Disruption Damages

Disruption damages, whether from a single event or continual, multiple or repetitive
events, are not allowed or recoverable under this Agreement. Disruption damages include costs
of (i) rearranging Contractor's Work plan not associated with an extension of any Completion
Deadline, and (ii) loss of efficiency, momentum or productivity.

14.10 Burden of Proof
Notwithstanding anything to the contrary in this Article 14, Contractor bears the burden of

proving both the occurrence of a Relief Event and the resulting direct and adverse impacts on
Contractor.
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Article 15.
SCDOT-DIRECTED CHANGES; CONTRACTOR CHANGES; FORCE ACCOUNT DIRECTIVE
LETTERS

15.1 SCDOT-Directed Changes

15.1.1 SCDOT’s Right to Issue Change Order

15.1.1.1  SCDOT may for any reason, at any time and from time to time,
without notice to any Surety, authorize or require, pursuant to a Change Order, changes in the
Work (including reductions in the scope of the Work) or in terms and conditions of the Technical
Provisions (including changes in the standards applicable to the Work).

15.1.1.2 SCDOT also shall have the right to issue a Change Order for any
other event that the Contract Documents expressly state shall be treated as an SCDOT-Directed
Change.

15.1.1.3 Such alterations and changes shall be documented through
issuance of an SCDOT-Directed Change or Force Account Directive Letter. No document,
including any field directive, shall be valid, effective or enforceable as a Change Order unless
expressly identified as a “Change Order’ and signed by SCDOT Construction Alternative
Delivery Engineer or by other SCDOT individual identified in a written notice from SCDOT’s
Construction Alternative Delivery Engineer to Contractor as having authority to execute Change
Orders.

15.1.2 Request for Change Proposal

15.1.2.1 If SCDOT desires to issue an SCDOT-Directed Change or to
evaluate whether to initiate such a change, then SCDOT may, in its discretion, issue a Request
for Change Proposal to Contractor. The Request for Change Proposal shall set forth the nature,
extent and details of the proposed SCDOT-Directed Change.

15.1.2.2  Within five Business Days after Contractor receives a Request for
Change Proposal, or such longer period to which the Parties may mutually agree, SCDOT and
Contractor shall consult to define the proposed scope of the change. Within five Business Days
after the initial consultation, or such longer period to which the Parties may mutually agree,
SCDOT and Contractor shall consult concerning the estimated financial, schedule and other
impacts.

15.1.3 Response to Request for Change Proposal

As soon as possible through the exercise of diligent efforts, and in any event within 60
days, following SCDOT'’s delivery to Contractor of the Request for Change Proposal, Contractor
shall provide SCDOT with a detailed assessment of the cost, schedule, and other impacts of the
proposed SCDOT-Directed Change, including the following:

(a) Contractor’s detailed estimate of the impacts on costs of carrying out the
proposed SCDOT-Directed Change, including any Extra Work Costs or Delay Costs;

(b) If the Change Notice is issued prior to the Final Completion Date, the effect
of the proposed SCDOT-Directed Change on the Project Schedule, including achievement of the
Completion Deadlines, taking into consideration Contractor’s duty to mitigate any delay; and
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(c) Any other relevant information related to carrying out the proposed
SCDOT-Directed Change.

15.1.4 Negotiation and Directed Changes

15.1.4.1  Following SCDOT'’s receipt of Contractor’s detailed assessment
and of such further assessment by SCDOT and its consultants of the cost, schedule and other
impacts of the proposed SCDOT-Directed Change, SCDOT and Contractor shall exercise good
faith efforts to negotiate a mutually acceptable Change Order, including: (a) if applicable,
adjustment of the Completion Deadlines; and (b) either (i) if applicable, any Extra Work Costs or
Delay Costs to which Contractor is entitled, and the timing and method for payment of any Extra
Work Costs or Delay Costs (in accordance with Section 14.2.5) or (ii) if applicable, any net cost
savings and schedule savings to which SCDOT is entitled under Section 15.1.6 and the timing
and method for realizing such cost savings.

15.1.4.2 If SCDOT and Contractor are unable to reach agreement on a
Change Order, SCDOT may, in its discretion, resolve the Dispute according to the Dispute
Resolution Procedures without issuing a Force Account Directive Letter, or deliver to Contractor
a Force Account Directive Letter pursuant to Section 15.3.1 directing Contractor to proceed with
the performance of the Work in question notwithstanding such disagreement. Upon receipt of
such Force Account Directive Letter, pending final resolution of the relevant Change Order
according to the Dispute Resolution Procedures: (a) Contractor shall implement and perform the
Work in question as directed by SCDOT; and (b) SCDOT will make interim payment(s) to
Contractor on a monthly progress payment basis for the reasonable documented Extra Work
Costs and Delay Costs in question, subject to subsequent adjustment through the Dispute
Resolution Procedures.

15.1.5 Payment and Schedule Adjustment

SCDOT will be responsible for payment of the Extra Work Costs or Delay Costs agreed
upon or determined through the Dispute Resolution Procedures (through one of the payment
mechanisms set forth in Section 14.2.5), and the Project Schedule and Completion Deadlines
shall be adjusted as agreed upon or determined through the Dispute Resolution Procedures, and
in accordance with Section 14.6, to reflect the effects of the Change Order.

15.1.6 Reductive SCDOT-Directed Changes

15.1.6.1 In addition to a Request for Change Proposal, SCDOT may deliver
to Contractor a written notice that, in SCDOT’s opinion, SCDOT-Directed Change will reduce
Contractor costs, or save time. In such event, SCDOT may prepare an analysis and a detailed
assessment of the advantageous cost and schedule impacts of the proposed SCDOT-Directed
Change, either independently of or in reply to Contractor’s written response, including the
following:

(a) SCDOT’s detailed estimate of the advantageous impacts on costs of
carrying out the proposed SCDOT-Directed Change;

(b) If the written notice is issued prior to the Final Completion Date, the effect
of the proposed SCDOT-Directed Change on shortening the Project Schedule and Completion
Deadlines; and

(c) Any other relevant information related to carrying out the proposed
SCDOT-Directed Change.

Carolina Crossroads Phase 3 -125 - Request for Proposals
Project ID P039720 Design-Build Agreement
February 15, 2023



South Carolina Department of Transportation

15.1.6.2 Contractor and SCDOT thereafter shall cooperate in good faith to
mutually determine the estimated net cost savings and time savings, if any, attributable to the
Request for Change Proposal. Any Dispute regarding such savings shall be resolved according
to the Dispute Resolution Procedures.

15.1.6.3 SCDOT will be entitled to 100% of the estimated net cost savings,
if any, attributable to any reductive SCDOT-Directed Change. Such net cost savings shall
include the net reduction, if any, in labor, material, equipment and overhead costs associated
with SCDOT-Directed Change. Contractor shall pay such savings to SCDOT: (a) as periodic
payments over the Term; (b) as an adjustment to the Monthly Disbursement over the Term; (c)
through a reduction in the Term; or (d) through any combination of the above, as selected by
SCDOT. SCDOT also may take such reduction in labor, material, equipment and overhead costs
as a credit against SCDOT’s liability for Extra Work Costs and Delay Costs during the Term. If
SCDOT selects periodic payments over the Term, such payments shall be due and owing to
SCDOT monthly on the last day of each month.

15.1.6.4 SCDOT will be entitled to 100% of the effect of the proposed
SCDOT-Directed Change on shortening the Project Schedule and Completion Deadlines.

15.2 Contractor Changes

15.2.1 By submittal of a written Change Request using a form approved by SCDOT,
Contractor may request SCDOT to approve:

(a) Modifications to the Technical Provisions;

(b) Modifications to Contractor’s Proposal commitments as set forth in Exhibit
2;or

(c) Adjustments to the Project ROW or Temporary Construction Easements
not already indicated in Contractor’'s Schematic Design.

The Contract Change Request shall set forth Contractor's detailed estimate of net impacts
(positive and negative) on costs and schedule attributable to the requested change, consistent
with applicable provisions of this Agreement.

15.2.2 SCDOT, in its discretion (and, if it so elects, after receiving a comprehensive
report, at no cost to SCDOT, from an independent engineer regarding the proposed Contract
Change Request), may accept or reject any Contract Change Request proposed by Contractor.
If SCDOT accepts such Contract Change Request, Contractor shall execute a Change Order and
shall implement such change in accordance with the Change Order, applicable Technical
Provisions, the Project Management Plan, Good Industry Practice and all applicable Laws. No
acceptance shall be deemed to take effect unless documented in a written Change Order signed
by SCDOT’s Authorized Representative or by his/her designee appointed in writing. No such
Change Order shall constitute an SCDOT-Directed Change regardless of its title, designation or
wording.

15.2.3 Contractor shall solely bear the risk of any increase in the costs of the D&C
Work or other costs, and for any additional risks, resulting from a Contract Change Request
accepted by SCDOT. Contractor shall not be entitled to any extension of the Project Schedule
and Completion Deadlines for delays or other impacts resulting from a Contract Change Request
accepted by SCDOT.
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15.24 Reserved
15.2.5 Reserved

15.2.6 Contractor may implement and permit a Utility Company to implement, without
a Change Request or Change Order, changes to a Utility Adjustment design that do not vary from
the Technical Provisions.

15.2.7 No Change Request shall be required to implement any change to the Work
that is not a Deviation and is not specifically regulated or addressed by the Contract Documents
or applicable Law.

15.2.8 Certain minor changes without significant cost savings may be approved in
writing by SCDOT as Deviations, as described in Section 6.2.4 and Section 8.1.2.6, and in such
event shall not require a Change Order. Any other change in the requirements of the Contract
Documents shall require a Change Order.

15.3 Force Account Directive Letters

15.3.1 SCDOT may at any time issue a Force Account Directive Letter to Contractor
regarding any matter for which a Change Order can be issued or in the event of any Dispute
regarding the scope of the Work or whether Contractor has performed in accordance with the
requirements of the Contract Documents. No document, including any field directive, shall be
valid, effective or enforceable as a Directive Letter unless expressly identified as a “Force Account
Directive Letter” and signed by SCDOT project director.

15.3.2 The Force Account Directive Letter will describe the Work in question and, if
the Force Account Directive Letter concerns a matter for which a Change Order can or will be
issued, will provide for, as applicable, payment of Extra Work Costs and Delay Costs, if any, or
reductions in compensation, if any, and schedule adjustment, if any, directly attributable to such
matters.

15.3.3 Contractor shall proceed immediately as directed in the Force Account
Directive Letter, pending the execution of a formal Change Order (or, if the Force Account
Directive Letter states that the Work is within Contractor’s original scope of Work or is necessary
to comply with the requirements of the Contract Documents, Contractor shall proceed with the
Work as directed but shall have the right to assert a Claim that an SCDOT-Directed Change has
occurred).

15.3.4 The fact that a Force Account Directive Letter was issued by SCDOT will not
be considered evidence that in fact an SCDOT-Directed Change occurred. The determination
whether an SCD